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ARTICLE I. GENERAL PROVISIONS

Notes

Rule 101. Scope

These rules govern proceedings in the courts of the United States and before United
States bankruptcy judges and United States magistrate judges, to the extent and with the
exceptions stated in rule 1101.

Notes

Rule 102. Purpose and Construction

These rules shall be construed to secure fairness in administration, elimination of
unjustifiable expense and delay, and promotion of growth and development of the law of
evidence to the end that the truth may be ascertained and proceedings justly determined.

Notes

Rule 103. Rulings on Evidence
(a) Effect of erroneous ruling.

Error may not be predicated upon a ruling which admits or excludes evidence unless a
substantial right of the party is affected, and

(1) Objection. - In case the ruling is one admitting evidence, a timely objection or
motion to strike appears of record, stating the specific ground of objection, if the
specific ground was not apparent from the context; or

(2) Offer of proof. - In case the ruling is one excluding evidence, the substance of
the evidence was made known to the court by offer or was apparent from the context
within which questions were asked.

Once the court makes a definitive ruling on the record admitting or excluding
evidence, either at or before trial, a party need not renew an objection or offer of proof
to preserve a claim of error for appeal.

(b) Record of offer and ruling
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The court may add any other or further statement which shows the character of the
evidence, the form in which it was offered, the objection made, and the ruling thereon.
It may direct the making of an offer in question and answer form.

(c) Hearing of jury

In jury cases, proceedings shall be conducted, to the extent practicable, so as to prevent
inadmissible evidence from being suggested to the jury by any means, such as making
statements or offers of proof or asking questions in the hearing of the jury.

(d) Plain error

Nothing in this rule precludes taking notice of plain errors affecting substantial rights
although they were not brought to the attention of the court.

Notes

Rule 104. Preliminary Questions
(a) Questions of admissibility generally.

Preliminary questions concerning the qualification of a person to be a witness, the
existence of a privilege, or the admissibility of evidence shall be determined by the
court, subject to the provisions of subdivision (b). In making its determination it is not
bound by the rules of evidence except those with respect to privileges.

(b) Relevancy conditioned on fact.

When the relevancy of evidence depends upon the fulfillment of a condition of fact,
the court shall admit it upon, or subject to, the introduction of evidence sufficient to
support a finding of the fulfillment of the condition.

(c) Hearing of jury.

Hearings on the admissibility of confessions shall in all cases be conducted out of the
hearing of the jury. Hearings on other preliminary matters shall be so conducted when
the interests of justice require, or when an accused is a witness and so requests.

(d) Testimony by accused.

The accused does not, by testifying upon a preliminary matter, become subject to
cross-examination as to other issues in the case.

(e) Weight and credibility.

This rule does not limit the right of a party to introduce before the jury evidence
relevant to weight or credibility.

Notes

Rule 105. Limited Admissibility



When evidence which is admissible as to one party or for one purpose but not admissible
as to another party or for another purpose is admitted, the court, upon request, shall
restrict the evidence to its proper scope and instruct the jury accordingly.

Notes

Rule 106. Remainder of or Related Writings or Recorded Statements

When a writing or recorded statement or part thereof is introduced by a party, an adverse
party may require the introduction at that time of any other part or any other writing or
recorded statement which ought in fairness to be considered contemporaneously with it.

Notes

ARTICLE II. JUDICIAL NOTICE

Rule 201. Judicial Notice of Adjudicative Facts

(a) Scope of rule.
This rule governs only judicial notice of adjudicative facts.
(b) Kinds of facts.

A judicially noticed fact must be one not subject to reasonable dispute in that it is
either (1) generally known within the territorial jurisdiction of the trial court or (2)
capable of accurate and ready determination by resort to sources whose accuracy
cannot reasonably be questioned.

(c) When discretionary.
A court may take judicial notice, whether requested or not.
(d) When mandatory.

A court shall take judicial notice if requested by a party and supplied with the
necessary information.

(e) Opportunity to be heard.

A party is entitled upon timely request to an opportunity to be heard as to the propriety
of taking judicial notice and the tenor of the matter noticed. In the absence of prior
notification, the request may be made after judicial notice has been taken.

(f) Time of taking notice.
Judicial notice may be taken at any stage of the proceeding.

(g) Instructing jury.



In a civil action or proceeding, the court shall instruct the jury to accept as conclusive
any fact judicially noticed. In a criminal case, the court shall instruct the jury that it
may, but is not required to, accept as conclusive any fact judicially noticed.

Notes

ARTICLE lll. PRESUMPTIONS IN CIVIL ACTIONS
AND PROCEEDINGS

Rule 301. Presumptions in General Civil Actions and Proceedings

In all civil actions and proceedings not otherwise provided for by Act of Congress or by
these rules, a presumption imposes on the party against whom it is directed the burden of
going forward with evidence to rebut or meet the presumption, but does not shift to such
party the burden of proof in the sense of the risk of nonpersuasion, which remains
throughout the trial upon the party on whom it was originally cast.

Notes

Rule 302. Applicability of State Law in Civil Actions and Proceedings

In civil actions and proceedings, the effect of a presumption respecting a fact which is an
element of a claim or defense as to which State law supplies the rule of decision is
determined in accordance with State law.

Notes

ARTICLE IV. RELEVANCY AND ITS LIMITS

Rule 401. Definition of "Relevant Evidence"

"Relevant evidence" means evidence having any tendency to make the existence of any
fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.

Notes

Rule 402. Relevant Evidence Generally Admissible; Irrelevant
Evidence Inadmissible

All relevant evidence is admissible, except as otherwise provided by the Constitution of
the United States, by Act of Congress, by these rules, or by other rules prescribed by the
Supreme Court pursuant to statutory authority. Evidence which is not relevant is not
admissible.

Notes

Rule 403. Exclusion of Relevant Evidence on Grounds of Prejudice,
Confusion, or Waste of Time



Although relevant, evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the

jury,

or by considerations of undue delay, waste of time, or needless presentation of

cumulative evidence.

Notes

Rule 404. Character Evidence Not Admissible To Prove Conduct;
Exceptions; Other Crimes

(a) Character evidence generally

Evidence of a person's character or a trait of character is not admissible for the purpose

of

proving action in conformity therewith on a particular occasion, except:

(1) Character of accused - Evidence of a pertinent trait of character offered by an
accused, or by the prosecution to rebut the same, or if evidence of a trait of
character of the alleged victim of the crime is offered by an accused and admitted
under Rule 404 (a)(2), evidence of the same trait of character of the accused
offered by the prosecution;

(2) Character of alleged victim - Evidence of a pertinent trait of character of the
alleged victim of the crime offered by an accused, or by the prosecution to rebut the
same, or evidence of a character trait of peacefulness of the alleged victim offered
by the prosecution in a homicide case to rebut evidence that the alleged victim was
the first aggressor;

(3) Character of witness - Evidence of the character of a witness, as provided in
rules 607, 608, and 609.

(b) Other crimes, wrongs, or acts

Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a
person in order to show action in conformity therewith. It may, however, be admissible
for other purposes, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident, provided that upon request by
the accused, the prosecution in a criminal case shall provide reasonable notice in
advance of trial, or during trial if the court excuses pretrial notice on good cause
shown, of the general nature of any such evidence it intends to introduce at trial.

Notes

Rule 405. Methods of Proving Character

(a) Reputation or opinion.

In

all cases in which evidence of character or a trait of character of a person is

admissible, proof may be made by testimony as to reputation or by testimony in the
form of an opinion. On cross-examination, inquiry is allowable into relevant specific
instances of conduct.



(b) Specific instances of conduct.

In cases in which character or a trait of character of a person is an essential element of
a charge, claim, or defense, proof may also be made of specific instances of that
person's conduct.

Notes

Rule 406. Habit; Routine Practice

Evidence of the habit of a person or of the routine practice of an organization, whether
corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove
that the conduct of the person or organization on a particular occasion was in conformity
with the habit or routine practice.

Notes

Rule 407. Subsequent Remedial Measures

When, after an injury or harm allegedly caused by an event, measures are taken that, if
taken previously, would have made the injury or harm less likely to occur, evidence of
the subsequent measures is not admissible to prove negligence, culpable conduct, a defect
in a product, a defect in a product's design, or a need for a warning or instruction. This
rule does not require the exclusion of evidence of subsequent measures when offered for
another purpose, such as proving ownership, control, or feasibility of precautionary
measures, if controverted, or impeachment.

Notes

Rule 408. Compromise and Offers to Compromise

Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or
offering or promising to accept, a valuable consideration in compromising or attempting
to compromise a claim which was disputed as to either validity or amount, is not
admissible to prove liability for or invalidity of the claim or its amount. Evidence of
conduct or statements made in compromise negotiations is likewise not admissible. This
rule does not require the exclusion of any evidence otherwise discoverable merely
because it is presented in the course of compromise negotiations. This rule also does not
require exclusion when the evidence is offered for another purpose, such as proving bias
or prejudice of a witness, negativing a contention of undue delay, or proving an effort to
obstruct a criminal investigation or prosecution.

Notes

Rule 409. Payment of Medical and Similar Expenses

Evidence of furnishing or offering or promising to pay medical, hospital, or similar
expenses occasioned by an injury is not admissible to prove liability for the injury.

Notes



Rule 410. Inadmissibility of Pleas, Plea Discussions, and Related
Statements

Except as otherwise provided in this rule, evidence of the following is not, in any civil or
criminal proceeding, admissible against the defendant who made the plea or was a
participant in the plea discussions:

(1) a plea of guilty which was later withdrawn;
(2) a plea of nolo contendere;

(3) any statement made in the course of any proceedings under Rule 11 of the
Federal Rules of Criminal Procedure or comparable state procedure regarding either
of the foregoing pleas; or

(4) any statement made in the course of plea discussions with an attorney for the
prosecuting authority which do not result in a plea of guilty or which result in a plea
of guilty later withdrawn.

However, such a statement is admissible (i) in any proceeding wherein another statement
made in the course of the same plea or plea discussions has been introduced and the
statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal
proceeding for perjury or false statement if the statement was made by the defendant
under oath, on the record and in the presence of counsel.

Notes

Rule 411. Liability Insurance

Evidence that a person was or was not insured against liability is not admissible upon the
issue whether the person acted negligently or otherwise wrongfully. This rule does not
require the exclusion of evidence of insurance against liability when offered for another
purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.

Notes
Rule 412. Sex Offense Cases; Relevance of Alleged Victim's Past
Sexual Behavior or Alleged Sexual Predisposition

(a) Evidence generally inadmissible.

The following evidence is not admissible in any civil or criminal proceeding involving
alleged sexual misconduct except as provided in subdivisions (b) and (c):

(1) Evidence offered to prove that any alleged victim engaged in other sexual
behavior.

(2) Evidence offered to prove any alleged victim's sexual predisposition.

(b) Exceptions.



(1) In a criminal case, the following evidence is admissible, if otherwise admissible
under these rules:

(A) evidence of specific instances of sexual behavior by the alleged victim
offered to prove that a person other than the accused was the source of semen,
injury, or other physical evidence;

(B) evidence of specific instances of sexual behavior by the alleged victim with
respect to the person accused of the sexual misconduct offered by the accused to
prove consent or by the prosecution; and

(C) evidence the exclusion of which would violate the constitutional rights of the
defendant.

(2) In a civil case, evidence offered to prove the sexual behavior or sexual
predisposition of any alleged victim is admissible if it is otherwise admissible under
these rules and its probative value substantially outweighs the danger of harm to any
victim and of unfair prejudice to any party. Evidence of an alleged victim's
reputation is admissible only if it has been placed in controversy by the alleged
victim.

(c) Procedure to determine admissibility.
(1) A party intending to offer evidence under subdivision (b) must --

(A) file a written motion at least 14 days before trial specifically describing the
evidence and stating the purpose for which it is offered unless the court, for good
cause requires a different time for filing or permits filing during trial; and

(B) serve the motion on all parties and notify the alleged victim or, when
appropriate, the alleged victim's guardian or representative.

(2) Before admitting evidence under this rule the court must conduct a hearing in
camera and afford the victim and parties a right to attend and be heard. The motion,
related papers, and the record of the hearing must be sealed and remain under seal
unless the court orders otherwise.

Notes

Rule 413. Evidence of Similar Crimes in Sexual Assault Cases

(a) In a criminal case in which the defendant is accused of an offense of sexual assault,
evidence of the defendant's commission of another offense or offenses of sexual
assault is admissible, and may be considered for its bearing on any matter to which it is
relevant.

(b) In a case in which the Government intends to offer evidence under this rule, the
attorney for the Government shall disclose the evidence to the defendant, including
statements of witnesses or a summary of the substance of any testimony that is
expected to be offered, at least fifteen days before the scheduled date of trial or at such
later time as the court may allow for good cause.



(¢) This rule shall not be construed to limit the admission or consideration of evidence
under any other rule.

(d) For purposes of this rule and Rule 415, "offense of sexual assault" means a crime
under Federal law or the law of a State (as defined in section 513 of title 18, United
States Code) that involved--

(1) any conduct proscribed by chapter 109A of title 18, United States Code;

(2) contact, without consent, between any part of the defendant's body or an object
and the genitals or anus of another person;

(3) contact, without consent, between the genitals or anus of the defendant and any
part of another person's body;

(4) deriving sexual pleasure or gratification from the infliction of death, bodily
injury, or physical pain on another person; or

(5) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(4).

Notes

Rule 414. Evidence of Similar Crimes in Child Molestation Cases

(a) In a criminal case in which the defendant is accused of an offense of child
molestation, evidence of the defendant's commission of another offense or offenses of
child molestation is admissible, and may be considered for its bearing on any matter to
which it is relevant.

(b) In a case in which the Government intends to offer evidence under this rule, the
attorney for the Government shall disclose the evidence to the defendant, including
statements of witnesses or a summary of the substance of any testimony that is
expected to be offered, at least fifteen days before the scheduled date of trial or at such
later time as the court may allow for good cause.

(¢) This rule shall not be construed to limit the admission or consideration of evidence
under any other rule.

(d) For purposes of this rule and Rule 415, "child" means a person below the age of
fourteen, and "offense of child molestation" means a crime under Federal law or the
law of a State (as defined in section 513 of title 18, United States Code) that involved--

(1) any conduct proscribed by chapter 109A of title 18, United States Code, that was
committed in relation to a child;

(2) any conduct proscribed by chapter 110 of title 18, United States Code;

(3) contact between any part of the defendant's body or an object and the genitals or
anus of a child;



(4) contact between the genitals or anus of the defendant and any part of the body of
a child;

(5) deriving sexual pleasure or gratification from the infliction of death, bodily
injury, or physical pain on a child; or

(6) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(5).

Notes

Rule 415. Evidence of Similar Acts in Civil Cases Concerning Sexual
Assault or Child Molestation

(a) In a civil case in which a claim for damages or other relief is predicated on a party's
alleged commission of conduct constituting an offense of sexual assault or child
molestation, evidence of that party's commission of another offense or offenses of
sexual assault or child molestation is admissible and may be considered as provided in
Rule 413 and Rule 414 of these rules.

(b) A party who intends to offer evidence under this Rule shall disclose the evidence to
the party against whom it will be offered, including statements of witnesses or a
summary of the substance of any testimony that is expected to be offered, at least
fifteen days before the scheduled date of trial or at such later time as the court may
allow for good cause.

(c¢) This rule shall not be construed to limit the admission or consideration of evidence
under any other rule.

Notes

ARTICLE V. PRIVILEGES

Rule 501. General Rule

Except as otherwise required by the Constitution of the United States or provided by Act
of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority,
the privilege of a witness, person, government, State, or political subdivision thereof shall
be governed by the principles of the common law as they may be interpreted by the
courts of the United States in the light of reason and experience. However, in civil actions
and proceedings, with respect to an element of a claim or defense as to which State law
supplies the rule of decision, the privilege of a witness, person, government, State, or
political subdivision thereof shall be determined in accordance with State law.

Notes

ARTICLE VI. WITNESSES

Rule 601. General Rule of Competency



Every person is competent to be a witness except as otherwise provided in these rules.
However, in civil actions and proceedings, with respect to an element of a claim or
defense as to which State law supplies the rule of decision, the competency of a witness
shall be determined in accordance with State law.

Notes

Rule 602. Lack of Personal Knowledge

A witness may not testify to a matter unless evidence is introduced sufficient to support a
finding that the witness has personal knowledge of the matter. Evidence to prove personal
knowledge may, but need not, consist of the witness' own testimony. This rule is subject
to the provisions of rule 703, relating to opinion testimony by expert witnesses.

Notes

Rule 603. Oath or Affirmation

Before testifying, every witness shall be required to declare that the witness will testify
truthfully, by oath or affirmation administered in a form calculated to awaken the witness'
conscience and impress the witness' mind with the duty to do so.

Notes

Rule 604. Interpreters

An interpreter is subject to the provisions of these rules relating to qualification as an
expert and the administration of an oath or affirmation to make a true translation.

Notes

Rule 605. Competency of Judge as Witness

The judge presiding at the trial may not testify in that trial as a witness. No objection
need be made in order to preserve the point.

Notes

Rule 606. Competency of Juror as Witness
(a) At the trial.

A member of the jury may not testify as a witness before that jury in the trial of the
case in which the juror is sitting. If the juror is called so to testify, the opposing party
shall be afforded an opportunity to object out of the presence of the jury.

(b) Inquiry into validity of verdict or indictment.

Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as
to any matter or statement occurring during the course of the jury's deliberations or to
the effect of anything upon that or any other juror's mind or emotions as influencing



the juror to assent to or dissent from the verdict or indictment or concerning the juror's
mental processes in connection therewith, except that a juror may testify on the
question whether extraneous prejudicial information was improperly brought to the
jury's attention or whether any outside influence was improperly brought to bear upon
any juror. Nor may a juror's affidavit or evidence of any statement by the juror
concerning a matter about which the juror would be precluded from testifying be
received for these purposes.

Notes

Rule 607. Who May Impeach

The credibility of a witness may be attacked by any party, including the party calling the
witness.

Notes

Rule 608. Evidence of Character and Conduct of Witness
(a) Opinion and reputation evidence of character.

The credibility of a witness may be attacked or supported by evidence in the form of
opinion or reputation, but subject to these limitations: (1) the evidence may refer only
to character for truthfulness or untruthfulness, and (2) evidence of truthful character is
admissible only after the character of the witness for truthfulness has been attacked by
opinion or reputation evidence or otherwise.

(b) Specific instances of conduct.

Specific instances of the conduct of a witness, for the purpose of attacking or
supporting the witness' character for truthfulness, other than conviction of crime as
provided in rule 609, may not be proved by extrinsic evidence. They may, however, in
the discretion of the court, if probative of truthfulness or untruthfulness, be inquired
into on cross-examination of the witness (1) concerning the witness' character for
truthfulness or untruthfulness, or (2) concerning the character for truthfulness or
untruthfulness of another witness as to which character the witness being cross-
examined has testified.

The giving of testimony, whether by an accused or by any other witness, does not
operate as a waiver of the accused's or the witness' privilege against self-incrimination
when examined with respect to matters that relate only to character for truthfulness.

Notes

Rule 609. Impeachment by Evidence of Conviction of Crime
(a) General rule.

For the purpose of attacking the credibility of a witness,



(1) evidence that a witness other than an accused has been convicted of a crime shall
be admitted, subject to Rule 403, if the crime was punishable by death or
imprisonment in excess of one year under the law under which the witness was
convicted, and evidence that an accused has been convicted of such a crime shall be
admitted if the court determines that the probative value of admitting this evidence
outweighs its prejudicial effect to the accused; and

(2) evidence that any witness has been convicted of a crime shall be admitted if it
involved dishonesty or false statement, regardless of the punishment.

(b) Time limit.

Evidence of a conviction under this rule is not admissible if a period of more than ten
years has elapsed since the date of the conviction or of the release of the witness from
the confinement imposed for that conviction, whichever is the later date, unless the
court determines, in the interests of justice, that the probative value of the conviction
supported by specific facts and circumstances substantially outweighs its prejudicial
effect. However, evidence of a conviction more than 10 years old as calculated herein,
is not admissible unless the proponent gives to the adverse party sufficient advance
written notice of intent to use such evidence to provide the adverse party with a fair
opportunity to contest the use of such evidence.

(c) Effect of pardon, annulment, or certificate of rehabilitation.

Evidence of a conviction is not admissible under this rule if (1) the conviction has been
the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent
procedure based on a finding of the rehabilitation of the person convicted, and that
person has not been convicted of a subsequent crime which was punishable by death or
imprisonment in excess of one year, or (2) the conviction has been the subject of a
pardon, annulment, or other equivalent procedure based on a finding of innocence.

(d) Juvenile adjudications.

Evidence of juvenile adjudications is generally not admissible under this rule. The
court may, however, in a criminal case allow evidence of a juvenile adjudication of a
witness other than the accused if conviction of the offense would be admissible to
attack the credibility of an adult and the court is satisfied that admission in evidence is
necessary for a fair determination of the issue of guilt or innocence.

(e) Pendency of appeal.

The pendency of an appeal therefrom does not render evidence of a conviction
inadmissible. Evidence of the pendency of an appeal is admissible.

Notes

Rule 610. Religious Beliefs or Opinions



Evidence of the beliefs or opinions of a witness on matters of religion is not admissible
for the purpose of showing that by reason of their nature the witness' credibility is
impaired or enhanced.

Notes

Rule 611. Mode and Order of Interrogation and Presentation
(a) Control by court.

The court shall exercise reasonable control over the mode and order of interrogating
witnesses and presenting evidence so as to (1) make the interrogation and presentation
effective for the ascertainment of the truth, (2) avoid needless consumption of time,
and (3) protect witnesses from harassment or undue embarrassment.

(b) Scope of cross-examination.

Cross-examination should be limited to the subject matter of the direct examination
and matters affecting the credibility of the witness. The court may, in the exercise of
discretion, permit inquiry into additional matters as if on direct examination.

(c) Leading questions.

Leading questions should not be used on the direct examination of a witness except as
may be necessary to develop the witness' testimony. Ordinarily leading questions
should be permitted on cross-examination. When a party calls a hostile witness, an
adverse party, or a witness identified with an adverse party, interrogation may be by
leading questions.

Notes

Rule 612. Writing Used to Refresh Memory

Except as otherwise provided in criminal proceedings by section 3500 of title 18, United
States Code, if a witness uses a writing to refresh memory for the purpose of testifying,
either--

(1) while testifying, or

(2) before testifying, if the court in its discretion determines it is necessary in the
interests of justice,

an adverse party is entitled to have the writing produced at the hearing, to inspect it, to
cross-examine the witness thereon, and to introduce in evidence those portions which
relate to the testimony of the witness. If it is claimed that the writing contains matters not
related to the subject matter of the testimony the court shall examine the writing in
camera, excise any portions not so related, and order delivery of the remainder to the
party entitled thereto. Any portion withheld over objections shall be preserved and made
available to the appellate court in the event of an appeal. If a writing is not produced or
delivered pursuant to order under this rule, the court shall make any order justice



requires, except that in criminal cases when the prosecution elects not to comply, the
order shall be one striking the testimony or, if the court in its discretion determines that
the interests of justice so require, declaring a mistrial.

Notes

Rule 613. Prior Statements of Witnesses
(a) Examining witness concerning prior statement.

In examining a witness concerning a prior statement made by the witness, whether
written or not, the statement need not be shown nor its contents disclosed to the
witness at that time, but on request the same shall be shown or disclosed to opposing
counsel.

(b) Extrinsic evidence of prior inconsistent statement of witness.

Extrinsic evidence of a prior inconsistent statement by a witness is not admissible
unless the witness is afforded an opportunity to explain or deny the same and the
opposite party is afforded an opportunity to interrogate the witness thereon, or the
interests of justice otherwise require. This provision does not apply to admissions of a

party-opponent as defined in rule 801(d)(2).

Notes

Rule 614. Calling and Interrogation of Witnesses by Court
(a) Calling by court.

The court may, on its own motion or at the suggestion of a party, call witnesses, and all
parties are entitled to cross-examine witnesses thus called.

(b) Interrogation by court.
The court may interrogate witnesses, whether called by itself or by a party.
(¢) Objections.

Objections to the calling of witnesses by the court or to interrogation by it may be
made at the time or at the next available opportunity when the jury is not present.

Notes

Rule 615. Exclusion of Witnesses

At the request of a party the court shall order witnesses excluded so that they cannot hear
the testimony of other witnesses, and it may make the order of its own motion. This rule
does not authorize exclusion of (1) a party who is a natural person, or (2) an officer or
employee of a party which is not a natural person designated as its representative by its
attorney, or (3) a person whose presence is shown by a party to be essential to the
presentation of the party's cause, or (4) a person authorized by statute to be present.



Notes

ARTICLE VII. OPINIONS AND EXPERT
TESTIMONY

Rule 701. Opinion Testimony by Lay Witnesses

If the witness is not testifying as an expert, the witness' testimony in the form of opinions
or inferences is limited to those opinions or inferences which are (a) rationally based on
the perception of the witness, and (b) helpful to a clear understanding of the witness'
testimony or the determination of a fact in issue, and (c) not based on scientific, technical,
or other specialized knowledge within the scope of Rule 702.

Notes

Rule 702. Testimony by Experts

If scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an expert
by knowledge, skill, experience, training, or education, may testify thereto in the form of
an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the
testimony is the product of reliable principles and methods, and (3) the witness has
applied the principles and methods reliably to the facts of the case.

Notes

Rule 703. Bases of Opinion Testimony by Experts

The facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by or made known to the expert at or before the
hearing. If of a type reasonably relied upon by experts in the particular field in forming
opinions or inferences upon the subject, the facts or data need not be admissible in
evidence in order for the opinion or inference to be admitted. Facts or data that are
otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion
or inference unless the court determines that their probative value in assisting the jury to
evaluate the expert's opinion substantially outweighs their prejudicial effect.

Notes

Rule 704. Opinion on Ultimate Issue

(a) Except as provided in subdivision (b), testimony in the form of an opinion or
inference otherwise admissible is not objectionable because it embraces an ultimate
issue to be decided by the trier of fact.

(b) No expert witness testifying with respect to the mental state or condition of a
defendant in a criminal case may state an opinion or inference as to whether the
defendant did or did not have the mental state or condition constituting an element of



the crime charged or of a defense thereto. Such ultimate issues are matters for the trier
of fact alone.

Notes

Rule 705. Disclosure of Facts or Data Underlying Expert Opinion

The expert may testify in terms of opinion or inference and give reasons therefor without
first testifying to the underlying facts or data, unless the court requires otherwise. The
expert may in any event be required to disclose the underlying facts or data on cross-
examination.

Notes

Rule 706. Court Appointed Experts
(a) Appointment.

The court may on its own motion or on the motion of any party enter an order to show
cause why expert witnesses should not be appointed, and may request the parties to
submit nominations. The court may appoint any expert witnesses agreed upon by the
parties, and may appoint expert witnesses of its own selection. An expert witness shall
not be appointed by the court unless the witness consents to act. A witness so
appointed shall be informed of the witness' duties by the court in writing, a copy of
which shall be filed with the clerk, or at a conference in which the parties shall have
opportunity to participate. A witness so appointed shall advise the parties of the
witness' findings, if any; the witness' deposition may be taken by any party; and the
witness may be called to testify by the court or any party. The witness shall be subject
to cross-examination by each party, including a party calling the witness.

(b) Compensation.

Expert witnesses so appointed are entitled to reasonable compensation in whatever
sum the court may allow. The compensation thus fixed is payable from funds which
may be provided by law in criminal cases and civil actions and proceedings involving
just compensation under the fifth amendment. In other civil actions and proceedings
the compensation shall be paid by the parties in such proportion and at such time as the
court directs, and thereafter charged in like manner as other costs.

(c) Disclosure of appointment.

In the exercise of its discretion, the court may authorize disclosure to the jury of the
fact that the court appointed the expert witness.

(d) Parties' experts of own selection.

Nothing in this rule limits the parties in calling expert witnesses of their own selection.

Notes

ARTICLE VIIIl. HEARSAY



Notes

Rule 801. Definitions

The following definitions apply under this article:

(a) Statement.

A "statement" is (1) an oral or written assertion or (2) nonverbal conduct of a person, if
it is intended by the person as an assertion.

(b) Declarant.

A "declarant" is a person who makes a statement.

(c) Hearsay.

"Hearsay" is a statement, other than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the matter asserted.

(d) Statements which are not hearsay.

A statement is not hearsay if--

(1) Prior statement by witness. The declarant testifies at the trial or hearing and is
subject to cross-examination concerning the statement, and the statement is (A)
inconsistent with the declarant's testimony, and was given under oath subject to the
penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B)
consistent with the declarant's testimony and is offered to rebut an express or
implied charge against the declarant of recent fabrication or improper influence or
motive, or (C) one of identification of a person made after perceiving the person; or

(2)Admission by party-opponent. The statement is offered against a party and is

(A) the party's own statement, in either an individual or a representative capacity
or

(B) a statement of which the party has manifested an adoption or belief in its
truth, or

(C) a statement by a person authorized by the party to make a statement
concerning the subject, or

(D) a statement by the party's agent or servant concerning a matter within the
scope of the agency or employment, made during the existence of the
relationship, or

(E) a statement by a coconspirator of a party during the course and in furtherance
of the conspiracy.

The contents of the statement shall be considered but are not alone sufficient to
establish the declarant's authority under subdivision (C), the agency or employment



relationship and scope thereof under subdivision (D), or the existence of the
conspiracy and the participation therein of the declarant and the party against whom
the statement is offered under subdivision (E).

Notes

Rule 802. Hearsay Rule

Hearsay is not admissible except as provided by these rules or by other rules prescribed
by the Supreme Court pursuant to statutory authority or by Act of Congress.

Notes

Rule 803. Hearsay Exceptions; Availability of Declarant Immaterial

The following are not excluded by the hearsay rule, even though the declarant is available
as a witness:

(1) Present sense impression. A statement describing or explaining an event or
condition made while the declarant was perceiving the event or condition, or
immediately thereafter.

(2) Excited utterance. A statement relating to a startling event or condition made
while the declarant was under the stress of excitement caused by the event or
condition.

(3) Then existing mental, emotional, or physical condition. A statement of the
declarant's then existing state of mind, emotion, sensation, or physical condition
(such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not
including a statement of memory or belief to prove the fact remembered or believed
unless it relates to the execution, revocation, identification, or terms of declarant's
will.

(4) Statements for purposes of medical diagnosis or treatment. Statements made
for purposes of medical diagnosis or treatment and describing medical history, or
past or present symptoms, pain, or sensations, or the inception or general character
of the cause or external source thereof insofar as reasonably pertinent to diagnosis or
treatment.

(5) Recorded recollection. A memorandum or record concerning a matter about
which a witness once had knowledge but now has insufficient recollection to enable
the witness to testify fully and accurately, shown to have been made or adopted by
the witness when the matter was fresh in the witness' memory and to reflect that
knowledge correctly. If admitted, the memorandum or record may be read into
evidence but may not itself be received as an exhibit unless offered by an adverse

party.

(6) Records of regularly conducted activity. A memorandum, report, record, or
data compilation, in any form, of acts, events, conditions, opinions, or diagnoses,
made at or near the time by, or from information transmitted by, a person with



knowledge, if kept in the course of a regularly conducted business activity, and if it
was the regular practice of that business activity to make the memorandum, report,
record or data compilation, all as shown by the testimony of the custodian or other
qualified witness, or by certification that complies with Rule 902(11), Rule 902(12),
or a statute permitting certification, unless the source of information or the method
or circumstances of preparation indicate lack of trustworthiness. The term
"business" as used in this paragraph includes business, institution, association,
profession, occupation, and calling of every kind, whether or not conducted for
profit.

(7) Absence of entry in records kept in accordance with the provisions of
paragraph (6). Evidence that a matter is not included in the memoranda reports,
records, or data compilations, in any form, kept in accordance with the provisions of
paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the
matter was of a kind of which a memorandum, report, record, or data compilation
was regularly made and preserved, unless the sources of information or other
circumstances indicate lack of trustworthiness.

(8) Public records and reports. Records, reports, statements, or data compilations,
in any form, of public offices or agencies, setting forth (A) the activities of the office
or agency, or (B) matters observed pursuant to duty imposed by law as to which
matters there was a duty to report, excluding, however, in criminal cases matters
observed by police officers and other law enforcement personnel, or (C) in civil
actions and proceedings and against the Government in criminal cases, factual
findings resulting from an investigation made pursuant to authority granted by law,
unless the sources of information or other circumstances indicate lack of
trustworthiness.

(9) Records of vital statistics. Records or data compilations, in any form, of births,
fetal deaths, deaths, or marriages, if the report thereof was made to a public office
pursuant to requirements of law.

(10) Absence of public record or entry. To prove the absence of a record, report,
statement, or data compilation, in any form, or the nonoccurrence or nonexistence of
a matter of which a record, report, statement, or data compilation, in any form, was
regularly made and preserved by a public office or agency, evidence in the form of a
certification in accordance with rule 902, or testimony, that diligent search failed to
disclose the record, report, statement, or data compilation, or entry.

(11) Records of religious organizations. Statements of births, marriages, divorces,
deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts
of personal or family history, contained in a regularly kept record of a religious
organization.

(12) Marriage, baptismal, and similar certificates. Statements of fact contained in
a certificate that the maker performed a marriage or other ceremony or administered
a sacrament, made by a clergyman, public official, or other person authorized by the
rules or practices of a religious organization or by law to perform the act certified,



and purporting to have been issued at the time of the act or within a reasonable time
thereafter.

(13) Family records. Statements of fact concerning personal or family history
contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on
family portraits, engravings on urns, crypts, or tombstones, or the like.

(14) Records of documents affecting an interest in property. The record of a
document purporting to establish or affect an interest in property, as proof of the
content of the original recorded document and its execution and delivery by each
person by whom it purports to have been executed, if the record is a record of a
public office and an applicable statute authorizes the recording of documents of that
kind in that office.

(15) Statements in documents affecting an interest in property. A statement
contained in a document purporting to establish or affect an interest in property if
the matter stated was relevant to the purpose of the document, unless dealings with
the property since the document was made have been inconsistent with the truth of
the statement or the purport of the document.

(16) Statements in ancient documents. Statements in a document in existence
twenty years or more the authenticity of which is established.

(17) Market reports, commercial publications. Market quotations, tabulations,
lists, directories, or other published compilations, generally used and relied upon by
the public or by persons in particular occupations.

(18) Learned treatises. To the extent called to the attention of an expert witness
upon cross-examination or relied upon by the expert witness in direct examination,
statements contained in published treatises, periodicals, or pamphlets on a subject of
history, medicine, or other science or art, established as a reliable authority by the
testimony or admission of the witness or by other expert testimony or by judicial
notice. If admitted, the statements may be read into evidence but may not be
received as exhibits.

(19) Reputation concerning personal or family history. Reputation among
members of a person's family by blood, adoption, or marriage, or among a person's
associates, or in the community, concerning a person's birth, adoption, marriage,
divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or
other similar fact of personal or family history.

(20) Reputation concerning boundaries or general history. Reputation in a
community, arising before the controversy, as to boundaries of or customs affecting
lands in the community, and reputation as to events of general history important to
the community or State or nation in which located.

(21) Reputation as to character. Reputation of a person's character among
associates or in the community.



(22) Judgment of previous conviction. Evidence of a final judgment, entered after
a trial or upon a plea of guilty (but not upon a plea of nolo contendere), adjudging a
person guilty of a crime punishable by death or imprisonment in excess of one year,
to prove any fact essential to sustain the judgment, but not including, when offered
by the Government in a criminal prosecution for purposes other than impeachment,
judgments against persons other than the accused. The pendency of an appeal may
be shown but does not affect admissibility.

(23) Judgment as to personal, family or general history, or boundaries.
Judgments as proof of matters of personal, family or general history, or boundaries,
essential to the judgment, if the same would be provable by evidence of reputation.

(24) [Other exceptions.][Transferred to Rule 807]

Notes

Rule 804. Hearsay Exceptions; Declarant Unavailable
(a) Definition of unavailability.
"Unavailability as a witness" includes situations in which the declarant--

(1) is exempted by ruling of the court on the ground of privilege from testifying
concerning the subject matter of the declarant's statement; or

(2) persists in refusing to testify concerning the subject matter of the declarant's
statement despite an order of the court to do so; or

(3) testifies to a lack of memory of the subject matter of the declarant's statement; or

(4) is unable to be present or to testify at the hearing because of death or then
existing physical or mental illness or infirmity; or

(5) is absent from the hearing and the proponent of a statement has been unable to
procure the declarant's attendance (or in the case of a hearsay exception under
subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or
other reasonable means.

A declarant is not unavailable as a witness if exemption, refusal, claim of lack of
memory, inability, or absence is due to the procurement or wrongdoing of the
proponent of a statement for the purpose of preventing the witness from attending or
testifying.

(b) Hearsay exceptions.

The following are not excluded by the hearsay rule if the declarant is unavailable as a
witness:

(1) Former testimony. Testimony given as a witness at another hearing of the same
or a different proceeding, or in a deposition taken in compliance with law in the
course of the same or another proceeding, if the party against whom the testimony is



now offered, or, in a civil action or proceeding, a predecessor in interest, had an
opportunity and similar motive to develop the testimony by direct, cross, or redirect
examination.

(2) Statement under belief of impending death. In a prosecution for homicide or in a
civil action or proceeding, a statement made by a declarant while believing that the
declarant's death was imminent, concerning the cause or circumstances of what the
declarant believed to be impending death.

(3) Statement against interest. A statement which was at the time of its making so
far contrary to the declarant's pecuniary or proprietary interest, or so far tended to
subject the declarant to civil or criminal liability, or to render invalid a claim by the
declarant against another, that a reasonable person in the declarant's position would
not have made the statement unless believing it to be true. A statement tending to
expose the declarant to criminal liability and offered to exculpate the accused is not
admissible unless corroborating circumstances clearly indicate the trustworthiness of
the statement.

(4) Statement of personal or family history. (A) A statement concerning the
declarant's own birth, adoption, marriage, divorce, legitimacy, relationship by blood,
adoption, or marriage, ancestry, or other similar fact of personal or family history,
even though declarant had no means of acquiring personal knowledge of the matter
stated; or (B) a statement concerning the foregoing matters, and death also, of
another person, if the declarant was related to the other by blood, adoption, or
marriage or was so intimately associated with the other's family as to be likely to
have accurate information concerning the matter declared.

(5) [Other exceptions.][ Transferred to Rule 807]

(6) Forfeiture by wrongdoing. A statement offered against a party that has engaged
or acquiesced in wrongdoing that was intended to, and did, procure the
unavailability of the declarant as a witness.

Notes

Rule 805. Hearsay Within Hearsay

Hearsay included within hearsay is not excluded under the hearsay rule if each part of the
combined statements conforms with an exception to the hearsay rule provided in these
rules.

Notes

Rule 806. Attacking and Supporting Credibility of Declarant

When a hearsay statement, or a statement defined in Rule 801(d)(2)(C), (D), or (E), has
been admitted in evidence, the credibility of the declarant may be attacked, and if
attacked may be supported, by any evidence which would be admissible for those
purposes if declarant had testified as a witness. Evidence of a statement or conduct by the




declarant at any time, inconsistent with the declarant's hearsay statement, is not subject to
any requirement that the declarant may have been afforded an opportunity to deny or
explain. If the party against whom a hearsay statement has been admitted calls the
declarant as a witness, the party is entitled to examine the declarant on the statement as if
under cross-examination.

Notes

Rule 807. Residual Exception

A statement not specifically covered by Rule 803 or 804 but having equivalent
circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the
court determines that (A) the statement is offered as evidence of a material fact; (B) the
statement is more probative on the point for which it is offered than any other evidence
which the proponent can procure through reasonable efforts; and (C) the general purposes
of these rules and the interests of justice will best be served by admission of the statement
into evidence. However, a statement may not be admitted under this exception unless the
proponent of it makes known to the adverse party sufficiently in advance of the trial or
hearing to provide the adverse party with a fair opportunity to prepare to meet it, the
proponent's intention to offer the statement and the particulars of it, including the name
and address of the declarant.

Notes

ARTICLE IX. AUTHENTICATION AND
IDENTIFICATION

Rule 901. Requirement of Authentication or Identification
(a) General provision.

The requirement of authentication or identification as a condition precedent to
admissibility is satisfied by evidence sufficient to support a finding that the matter in
question is what its proponent claims.

(b) Ilustrations.

By way of illustration only, and not by way of limitation, the following are examples
of authentication or identification conforming with the requirements of this rule:

(1) Testimony of witness with knowledge. Testimony that a matter is what it is
claimed to be.

(2) Nonexpert opinion on handwriting. Nonexpert opinion as to the genuineness of
handwriting, based upon familiarity not acquired for purposes of the litigation.

(3) Comparison by trier or expert witness. Comparison by the trier of fact or by
expert witnesses with specimens which have been authenticated.



(4) Distinctive characteristics and the like. Appearance, contents, substance, internal
patterns, or other distinctive characteristics, taken in conjunction with
circumstances.

(5) Voice identification. 1dentification of a voice, whether heard firsthand or through
mechanical or electronic transmission or recording, by opinion based upon hearing
the voice at any time under circumstances connecting it with the alleged speaker.

(6) Telephone conversations. Telephone conversations, by evidence that a call was
made to the number assigned at the time by the telephone company to a particular
person or business, if (A) in the case of a person, circumstances, including self-
identification, show the person answering to be the one called, or (B) in the case of a
business, the call was made to a place of business and the conversation related to
business reasonably transacted over the telephone.

(7) Public records or reports. Evidence that a writing authorized by law to be
recorded or filed and in fact recorded or filed in a public office, or a purported
public record, report, statement, or data compilation, in any form, is from the public
office where items of this nature are kept.

(8) Ancient documents or data compilation. Evidence that a document or data
compilation, in any form, (A) is in such condition as to create no suspicion
concerning its authenticity, (B) was in a place where it, if authentic, would likely be,
and (C) has been in existence 20 years or more at the time it is offered.

(9) Process or system. Evidence describing a process or system used to produce a
result and showing that the process or system produces an accurate result.

(10) Methods provided by statute or rule. Any method of authentication or
identification provided by Act of Congress or by other rules prescribed by the
Supreme Court pursuant to statutory authority.

Notes

Rule 902. Self-authentication

Extrinsic evidence of authenticity as a condition precedent to admissibility is not required
with respect to the following:

(1) Domestic public documents under seal. A document bearing a seal purporting
to be that of the United States, or of any State, district, Commonwealth, territory, or
insular possession thereof, or the Panama Canal Zone, or the Trust Territory of the
Pacific Islands, or of a political subdivision, department, officer, or agency thereof,
and a signature purporting to be an attestation or execution.

(2) Domestic public documents not under seal. A document purporting to bear the
signature in the official capacity of an officer or employee of any entity included in
paragraph (1) hereof, having no seal, if a public officer having a seal and having
official duties in the district or political subdivision of the officer or employee



certifies under seal that the signer has the official capacity and that the signature is
genuine.

(3) Foreign public documents. A document purporting to be executed or attested in
an official capacity by a person authorized by the laws of a foreign country to make
the execution or attestation, and accompanied by a final certification as to the
genuineness of the signature and official position (A) of the executing or attesting
person, or (B) of any foreign official whose certificate of genuineness of signature
and official position relates to the execution or attestation or is in a chain of
certificates of genuineness of signature and official position relating to the execution
or attestation. A final certification may be made by a secretary of an embassy or
legation, consul general, consul, vice consul, or consular agent of the United States,
or a diplomatic or consular official of the foreign country assigned or accredited to
the United States. If reasonable opportunity has been given to all parties to
investigate the authenticity and accuracy of official documents, the court may, for
good cause shown, order that they be treated as presumptively authentic without
final certification or permit them to be evidenced by an attested summary with or
without final certification.

(4) Certified copies of public records. A copy of an official record or report or
entry therein, or of a document authorized by law to be recorded or filed and
actually recorded or filed in a public office, including data compilations in any form,
certified as correct by the custodian or other person authorized to make the
certification, by certificate complying with paragraph (1), (2), or (3) of this rule or
complying with any Act of Congress or rule prescribed by the Supreme Court
pursuant to statutory authority.

(5) Official publications. Books, pamphlets, or other publications purporting to be
issued by public authority.

(6) Newspapers and periodicals. Printed materials purporting to be newspapers or
periodicals.

(7) Trade inscriptions and the like. Inscriptions, signs, tags, or labels purporting to
have been affixed in the course of business and indicating ownership, control, or
origin.

(8) Acknowledged documents. Documents accompanied by a certificate of
acknowledgment executed in the manner provided by law by a notary public or
other officer authorized by law to take acknowledgments.

(9) Commercial paper and related documents. Commercial paper, signatures
thereon, and documents relating thereto to the extent provided by general
commercial law.

(10) Presumptions under Acts of Congress. Any signature, document, or other
matter declared by Act of Congress to be presumptively or prima facie genuine or
authentic.



(11) Certified domestic records of regularly conducted activity. The original or
a duplicate of a domestic record of regularly conducted activity that would be
admissible under Rule 803(6) if accompanied by a written declaration of its
custodian or other qualified person, in a manner complying with any Act of
Congress or rule prescribed by the Supreme Court pursuant to statutory authority,
certifying that the record:

(A) was made at or near the time of the occurrence of the matters set forth by, or
from information transmitted by, a person with knowledge of those matters;

(B) was kept in the course of the regularly conducted activity; and
(C) was made by the regularly conducted activity as a regular practice.

A party intending to offer a record into evidence under this paragraph must provide
written notice of that intention to all adverse parties, and must make the record and
declaration available for inspection sufficiently in advance of their offer into
evidence to provide an adverse party with a fair opportunity to challenge them.

(12) Certified foreign records of regularly conducted activity. In a civil case, the
original or a duplicate of a foreign record of regularly conducted activity that would
be admissible under Rule 803(6) if accompanied by a written declaration by its
custodian or other qualified person certifying that the record:

(A) was made at or near the time of the occurrence of the matters set forth by, or
from information transmitted by, a person with knowledge of those matters;

(B) was kept in the course of the regularly conducted activity; and
(C) was made by the regularly conducted activity as a regular practice.

The declaration must be signed in a manner that, if falsely made, would subject the
maker to criminal penalty under the laws of the country where the declaration is
signed. A party intending to offer a record into evidence under this paragraph must
provide written notice of that intention to all adverse parties, and must make the
record and declaration available for inspection sufficiently in advance of their offer
into evidence to provide an adverse party with a fair opportunity to challenge them.

Rule 903. Subscribing Witness' Testimony Unnecessary

The testimony of a subscribing witness is not necessary to authenticate a writing unless
required by the laws of the jurisdiction whose laws govern the validity of the writing.

ARTICLE X. CONTENTS OF WRITINGS,
RECORDINGS, AND PHOTOGRAPHS



Rule 1001. Definitions

For purposes of this article the following definitions are applicable:

(1) Writings and recordings. "Writings" and "recordings" consist of letters, words,
or numbers, or their equivalent, set down by handwriting, typewriting, printing,
photostating, photographing, magnetic impulse, mechanical or electronic recording,
or other form of data compilation.

(2) Photographs. "Photographs" include still photographs, X-ray films, video tapes,
and motion pictures.

(3) Original. An "original" of a writing or recording is the writing or recording itself
or any counterpart intended to have the same effect by a person executing or issuing
it. An "original" of a photograph includes the negative or any print therefrom. If data
are stored in a computer or similar device, any printout or other output readable by
sight, shown to reflect the data accurately, is an "original".

(4) Duplicate. A "duplicate" is a counterpart produced by the same impression as
the original, or from the same matrix, or by means of photography, including
enlargements and miniatures, or by mechanical or electronic re-recording, or by
chemical reproduction, or by other equivalent techniques which accurately
reproduces the original.

Notes

Rule 1002. Requirement of Original

To prove the content of a writing, recording, or photograph, the original writing,
recording, or photograph is required, except as otherwise provided in these rules or by
Act of Congress.

Notes

Rule 1003. Admissibility of Duplicates

A duplicate is admissible to the same extent as an original unless (1) a genuine question
is raised as to the authenticity of the original or (2) in the circumstances it would be
unfair to admit the duplicate in lieu of the original.

Notes

Rule 1004. Admissibility of Other Evidence of Contents

The original is not required, and other evidence of the contents of a writing, recording, or
photograph is admissible if--

(1) Originals lost or destroyed. All originals are lost or have been destroyed,
unless the proponent lost or destroyed them in bad faith; or



(2) Original not obtainable. No original can be obtained by any available judicial
process or procedure; or

(3) Original in possession of opponent. At a time when an original was under the
control of the party against whom offered, that party was put on notice, by the
pleadings or otherwise, that the contents would be a subject of proof at the hearing,
and that party does not produce the original at the hearing; or

(4) Collateral matters. The writing, recording, or photograph is not closely related
to a controlling issue.

Notes

Rule 1005. Public Records

The contents of an official record, or of a document authorized to be recorded or filed and
actually recorded or filed, including data compilations in any form, if otherwise
admissible, may be proved by copy, certified as correct in accordance with rule 902 or
testified to be correct by a witness who has compared it with the original. If a copy which
complies with the foregoing cannot be obtained by the exercise of reasonable diligence,
then other evidence of the contents may be given.

Notes

Rule 1006. Summaries

The contents of voluminous writings, recordings, or photographs which cannot
conveniently be examined in court may be presented in the form of a chart, summary, or
calculation. The originals, or duplicates, shall be made available for examination or
copying, or both, by other parties at reasonable time and place. The court may order that
they be produced in court.

Notes

Rule 1007. Testimony or Written Admission of Party

Contents of writings, recordings, or photographs may be proved by the testimony or
deposition of the party against whom offered or by that party's written admission, without
accounting for the nonproduction of the original.

Notes

Rule 1008. Functions of Court and Jury

When the admissibility of other evidence of contents of writings, recordings, or
photographs under these rules depends upon the fulfillment of a condition of fact, the
question whether the condition has been fulfilled is ordinarily for the court to determine
in accordance with the provisions of rule 104. However, when an issue is raised (a)
whether the asserted writing ever existed, or (b) whether another writing, recording, or
photograph produced at the trial is the original, or (c) whether other evidence of contents




correctly reflects the contents, the issue is for the trier of fact to determine as in the case
of other issues of fact.

Notes

ARTICLE XI: MISCELLANEOUS RULES

Rule 1101. Applicability of Rules
(a) Courts and judges.

These rules apply to the United States district courts, the District Court of Guam, the
District Court of the Virgin Islands, the Disrict Court for the Northern Mariana Islands,
the United States courts of appeals, the United States Claims Court, and to the United
States bankruptcy judges and United States magistrate judges, in the actions, cases, and
proceedings and to the extent hereinafter set forth. The terms "judge" and "court" in
these rules include United States bankruptcy judges and United States magistrate
judges.

(b) Proceedings generally.

These rules apply generally to civil actions and proceedings, including admiralty and
maritime cases, to criminal cases and proceedings, to contempt proceedings except
those in which the court may act summarily, and to proceedings and cases under title
11, United States Code.

(c) Rule of privilege.

The rule with respect to privileges applies at all stages of all actions, cases, and
proceedings.

(d) Rules inapplicable.

The rules (other than with respect to privileges) do not apply in the following
situations:

(1) Preliminary questions of fact. The determination of questions of fact preliminary
to admissibility of evidence when the issue is to be determined by the court under
rule 104.

(2) Grand jury. Proceedings before grand juries.

(3) Miscellaneous proceedings. Proceedings for extradition or rendition; preliminary
examinations in criminal cases; sentencing, or granting or revoking probation;
issuance of warrants for arrest, criminal summonses, and search warrants; and
proceedings with respect to release on bail or otherwise.

(e) Rules applicable in part.

In the following proceedings these rules apply to the extent that matters of evidence
are not provided for in the statutes which govern procedure therein or in other rules



prescribed by the Supreme Court pursuant to statutory authority: the trial of
misdemeanors and other petty offenses before United States magistrate judge; review
of agency actions when the facts are subject to trail de novo under section 706(2)(F) of
title 5, United States Code; review of orders of the Secretary of Agriculture under
section 2 of the Act entitled "An Act to authorize association of producers of
agricultural products" approved February 18, 1922 (7 U.S.C. 292), and under section 6
and 7(c) of the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 4991,
499¢(c)); naturalization and revocation of naturalization under sections 310 - 318 of
the Immigration and Nationality Act (8 U.S.C. 1421 - 1429); prize proceedings in
admiralty under sections 7651 - 7681 of title 10, United States Code; review of orders
of the Secretary of the Interior under section 2 of the Act entitled "An Act authorizing
associations of producers of aquatic products" approved June 25, 1934 (15 U.S.C.
522); review of orders of petroleum control boards under section 5 of the Act entitled
"An act to regulate interstate and foreign commerce in petroleum and its products by
prohibiting the shipment in such commerce of petroleum and its products produced in
violation of State law, and for other purposes", approved February 22, 1935 (15 U.S.C.
715d); actions for fines, penalties, or forfeitures under part V of title IV of the Tariff
Act of 1930 (19 U.S.C. 1581 - 1624), or under the Anti-Smuggling Act (19 U.S.C.
1701 - 1711); criminal libel for condemnation, exclusion of imports, or other
proceedings under the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 301 - 392);
disputes between seamen under sections 4079, 4080, and 4081 of the Revised Statutes
(22 U.S.C. 256 - 258); habeas corpus under sections 2241 - 2254 of title 28, United
States Code; motions to vacate, set aside or correct sentence under section 2255 of title
28, United States Code; actions for penalties for refusal to transport destitute seamen
under section 4578 of the Revised Statutes (46 U.S.C. 679); actions against the United
States under the Act entitled "An Act authorizing suits against the United States in
admiralty for damage caused by and salvage service rendered to public vessels
belonging to the United States, and for other purposes", approved March 3, 1925 (46
U.S.C. 781 - 790), as implemented by section 7730 of title 10, United States Code.

Notes

Rule 1102. Amendments

Amendments to the Federal Rules of Evidence may be made as provided in section 2072
of title 28 of the United States Code.

Notes

Rule 1103. Title

These rules may be known and cited as the Federal Rules of Evidence.

Notes

Historical Notes and Legislative Commentary
NOTES TO ARTICLE L



AMENDMENTS:

1975. Act Dec. 12, 1975, P.L. 94-149, § 1(2), 89 Stat. 805, in item 301, inserted "in"
after "General".

1975. Act Dec. 12, 1975, P.L. 94-149, § 1(4), 89 Stat. 805, substituted item 410 for
one which read "Offer to Plead Guilty; Nolo Contendere; Withdrawn Plea of Guilty".

1978. Act Oct. 28, 1978, P.L. 95-540, § 2(b), 92 Stat. 2047, added item 412.
1988. Act Nov. 18, 1988, P.L. 100-690, Title VII, Subtitle B, § 7046(b), 102 Stat.
4401, in item 412, substituted "Sex Offense" for "Rape".
NOTES TO RULE 101
HISTORY:

(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1929; Mar. 2, 1987, eff. Oct. 1, 1987.)
(Amended Nov. 1, 1988; Dec. 1, 1993.)

Notes of Advisory Committee on Rules.

Rule 1101 specifies in detail the courts, proceedings, questions, and stages of
proceedings to which the rules apply in whole or in part.

Notes of Advisory Committee on 1987 amendments to Rules.

United States bankruptcy judges are added to conform this rule with Rule 1101(b) and
Bankruptcy Rule 9017.

Notes of Advisory Committee on 1988 amendments to Rules.
The amendment is technical. No substantive change is intended.
Notes of Advisory Committee on 1993 amendments to Rules.

This revision is made to conform the rule to changes made by the Judicial
Improvements Act of 1990.

NOTES TO RULE 102
HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1929.)
Notes of Advisory Committee on Rules.

For similar provisions see Rule 2 of the Federal Rules of Criminal Procedure, Rule 1
of the Federal Rules of Civil Procedure, California Evidence Code § 2, and New Jersey
Evidence Rule 5.

NOTES TO RULE 103



HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1929.)
Notes of Advisory Committee on Rules.

Subdivision (a) states the law as generally accepted today. Rulings on evidence cannot
be assigned as error unless (1) a substantial right is affected, and (2) the nature of the
error was called to the attention of the judge, so as to alert him to the proper course of
action and enable opposing counsel to take proper corrective measures. The objection
and the offer of proof are the techniques for accomplishing these objectives. For
similar provisions see Uniform Rules 4 and 5; California Evidence Code §§ 353 and
354; Kansas Code of Civil Procedure §§ 60-404 and 60-405. The rule does not purport
to change the law with respect to harmless error. See 28 U.S.C. § 2111, F.R.Civ.P. 61,
F.R.Crim.P. 52, and decisions construing them. The status of constitutional error as
harmless or not is treated in Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 17
L.Ed.2d 705 (1967), reh. denied id. 987, 87 S.Ct. 1283, 18 L.Ed.2d 241.

Subdivision (b).

The first sentence is the third sentence of Rule 43(c) of the Federal Rules of Civil
Procedure virtually verbatim. Its purpose is to reproduce for an appellate court,
insofar as possible, a true reflection of what occurred in the trial court. The second
sentence is in part derived from the final sentence of Rule 43(c). It is designed to
resolve doubts as to what testimony the witness would have in fact given, and, in
nonjury cases, to provide the appellate court with material for a possible final
disposition of the case in the event of reversal of a ruling which excluded evidence.
See 5 Moore's Federal Practice § 43.11 (2d ed. 1968). Application is made
discretionary in view of the practical impossibility of formulating a satisfactory rule
in mandatory terms.

Subdivision (c).

This subdivision proceeds on the supposition that a ruling which excludes evidence
in a jury case is likely to be a pointless procedure if the excluded evidence
nevertheless comes to the attention of the jury. Bruton v. United States, 389 U.S.
818, 88 S.Ct. 126, L.Ed.2d 70 (1968).

Rule 43(c) of the Federal Rules of Civil Procedure provides: "The court may require
the offer to be made out of the hearing of the jury." In re McConnell, 370 U.S. 230,
82 S.Ct. 1288, 8 L.Ed.2d 434 (1962), left some doubt whether questions on which
an offer is based must first be asked in the presence of the jury. The subdivision
answers in the negative. The judge can foreclose a particular line of testimony and
counsel can protect his record without a series of questions before the jury, designed
at best to waste time and at worst "to waft into the jury box" the very matter sought
to be excluded.

Subdivision (d).



This wording of the plain error principle is from Rule 52(b) of the Federal Rules of
Criminal Procedure. While judicial unwillingness to be constructed by mechanical
breakdowns of the adversary system has been more pronounced in criminal cases,
there is no scarcity of decisions to the same effect in civil cases. In general, see
Campbell, Extent to Which Courts of Review Will Consider Questions Not Properly
Raised and Preserved, 7 Wis.L.Rev. 91, 160 (1932); Vestal, Sua Sponte
Consideration in Appellate Review, 27 Fordham L.Rev. 477 (1958-59); 64
Harv.L.Rev. 652 (1951). In the nature of things the application of the plain error rule
will be more likely with respect to the admission of evidence than to exclusion,
since failure to comply with normal requirements of offers of proof is likely to
produce a record which simply does not disclose the error.

Committee Notes on Rules - 2000 Amendment

The amendment applies to all rulings on evidence whether they occur at or before trial,
including so-called "in limine" rulings. One of the most difficult questions arising from
in limine and other evidentiary rulings is whether a losing party must renew an
objection or offer of proof when the evidence is or would be offered at trial, in order to
preserve a claim of error on appeal. Courts have taken differing approaches to this
question. Some courts have held that a renewal at the time the evidence is to be offered
at trial is always required. See, e.g., Collins v. Wayne Corp., 621 F.2d 777 (5th Cir.
1980). Some courts have taken a more flexible approach, holding that renewal is not
required if the issue decided is one that (1) was fairly presented to the trial court for an
initial ruling, (2) may be decided as a final matter before the evidence is actually
offered, and (3) was ruled on definitively by the trial judge. See, e.g., Rosenfeld v.
Basquiat, 78 F.3d 84 (2d Cir. 1996) (admissibility of former testimony under the Dead
Man's Statute; renewal not required). Other courts have distinguished between
objections to evidence, which must be renewed when evidence is offered, and offers of
proof, which need not be renewed after a definitive determination is made that the
evidence is inadmissible. See, e.g., Fusco v. General Motors Corp., 11 F.3d 259 (1st
Cir. 1993). Another court, aware of this Committee's proposed amendment, has
adopted its approach. Wilson v. Williams, 182 F.3d 562 (7th Cir. 1999) (en banc).
Differing views on this question create uncertainty for litigants and unnecessary work
for the appellate courts.

The amendment provides that a claim of error with respect to a definitive ruling is
preserved for review when the party has otherwise satisfied the objection or offer of
proof requirements of Rule 103(a). When the ruling is definitive, a renewed objection
or offer of proof at the time the evidence is to be offered is more a formalism than a
necessity. See Fed.R.Civ.P. 46 (formal exceptions unnecessary); Fed.R.Cr.P.51
(same); United States v. Mejia-Alarcon, 995 F.2d 982, 986 (10th Cir. 1993)
("Requiring a party to review an objection when the district court has issued a
definitive ruling on a matter that can be fairly decided before trial would be in the
nature of a formal exception and therefore unnecessary."). On the other hand, when the
trial court appears to have reserved its ruling or to have indicated that the ruling is
provisional, it makes sense to require the party to bring the issue to the court's attention
subsequently. See, e.g., United States v. Vest, 116 F.3d 1179, 1188 (7th Cir. 1997)
(where the trial court ruled in limine that testimony from defense witnesses could not



be admitted, but allowed the defendant to seek leave at trial to call the witnesses
should their testimony turn out to be relevant, the defendant's failure to seek such leave
at trial meant that it was "too late to reopen the issue now on appeal"); United States v.
Valenti, 60 F.3d 941 (2d Cir. 1995) (failure to proffer evidence at trial waives any
claim of error where the trial judge had stated that he would reserve judgment on the in
limine motion until he had heard the trial evidence).

The amendment imposes the obligation on counsel to clarify whether an in limine or
other evidentiary ruling is definitive when there is doubt on that point. See, e.g.,
Walden v. Georgia-Pacific Corp., 126 F.3d 506, 520 (3d Cir. 1997) (although "the
district court told plaintiffs' counsel not to reargue every ruling, it did not countermand
its clear opening statement that all of its rulings were tentative, and counsel never
requested clarification, as he might have done.").

Even where the court's ruling is definitive, nothing in the amendment prohibits the
court from revisiting its decision when the evidence is to be offered. If the court
changes its initial ruling, or if the opposing party violates the terms of the initial ruling,
objection must be made when the evidence is offered to preserve the claim of error for
appeal. The error, if any, in such a situation occurs only when the evidence is offered
and admitted. United States Aviation Underwriters, Inc. v. Olympia Wings, Inc., 896
F.2d 949, 956 (5th Cir. 1990) ("objection is required to preserve error when an
opponent, or the court itself, violates a motion in limine that was granted"); United
States v. Roenigk, 810 F.2d 809 (8th Cir. 1987) (claim of error was not preserved
where the defendant failed to object at trial to secure the benefit of a favorable advance
ruling).

A definitive advance ruling is reviewed in light of the facts and circumstances before
the trial court at the time of the ruling. If the relevant facts and circumstances change
materially after the advance ruling has been made, those facts and circumstances
cannot be relied upon on appeal unless they have been brought to the attention of the
trial court by way of a renewed, and timely, objection, offer of proof, or motion to
strike. See Old Chief v. United States, 519 U.S. 172, 182, n.6 (1997) ("It is important
that a reviewing court evaluate the trial court's decision from its perspective when it
had to rule and not indulge in review by hindsight."). Similarly, if the court decides in
an advance ruling that proffered evidence is admissible subject to the eventual
introduction by the proponent of a foundation for the evidence, and that foundation is
never provided, the opponent cannot claim error based on the failure to establish the
foundation unless the opponent calls that failure to the court's attention by a timely
motion to strike or other suitable motion. See Huddleston v. United States, 485 U.S.
681, 690, n.7 (1988) ("It is, of course, not the responsibility of the judge sua sponte to
ensure that the foundation evidence is offered; the objector must move to strike the
evidence if at the close of the trial the offeror has failed to satisfy the condition.").

Nothing in the amendment is intended to affect the provisions of Fed.R.Civ.P. 72(a) or
28 U.S.C. Sec. 636(b)(1) pertaining to nondispositive pretrial rulings by magistrate
judges in proceedings that are not before a magistrate judge by consent of the parties.
Fed.R.Civ.P. 72(a) provides that a party who fails to file a written objection to a
magistrate judge's nondispositive order within ten days of receiving a copy "may not



thereafter assign as error a defect" in the order. 28 U.S.C. Sec. 636(b)(1) provides that
any party "may serve and file written objections to such proposed findings and
recommendations as provided by rules of court" within ten days of receiving a copy of
the order. Several courts have held that a party must comply with this statutory
provision in order to preserve a claim of error. See, e.g., Wells v. Shriners Hospital,
109 F.3d 198, 200 (4th Cir. 1997) ("(i)n this circuit, as in others, a party 'may' file
objections within ten days or he may not, as he chooses, but he 'shall' do so if he
wishes further consideration."). When Fed.R.Civ.P. 72(a) or 28 U.S.C. Sec. 636(b)(1)
is operative, its requirement must be satisfied in order for a party to preserve a claim of
error on appeal, even where Evidence Rule 103(a) would not require a subsequent
objection or offer of proof.

Nothing in the amendment is intended to affect the rule set forth in Luce v. United
States, 469 U.S. 38 (1984), and its progeny. The amendment provides that an objection
or offer of proof need not be renewed to preserve a claim of error with respect to a
definitive pretrial ruling. Luce answers affirmatively a separate question: whether a
criminal defendant must testify at trial in order to preserve a claim of error predicated
upon a trial court's decision to admit the defendant's prior convictions for
impeachment. The Luce principle has been extended by many lower courts to other
situations. See United States v. DiMatteo, 759 F.2d 831 (11th Cir. 1985) (applying
Luce where the defendant's witness would be impeached with evidence offered under
Rule 608). See also United States v. Goldman, 41 F.3d 785, 788 (1st Cir. 1994)
("Although Luce involved impeachment by conviction under Rule 609, the reasons
given by the Supreme Court for requiring the defendant to testify apply with full force
to the kind of Rule 403 and 404 objections that are advanced by Goldman in this
case."); Palmieri v. DeFaria, 88 F.3d 136 (2d Cir. 1996) (where the plaintiff decided to
take an adverse judgment rather than challenge an advance ruling by putting on
evidence at trial, the in limine ruling would not be reviewed on appeal); United States
v. Ortiz, 857 F.2d 900 (2d Cir. 1988) (where uncharged misconduct is ruled admissible
if the defendant pursues a certain defense, the defendant must actually pursue that
defense at trial in order to preserve a claim of error on appeal); United States v. Bond,
87 F.3d 695 (5th Cir. 1996) (where the trial court rules in limine that the defendant
would waive his fifth amendment privilege were he to testify, the defendant must take
the stand and testify in order to challenge that ruling on appeal).

The amendment does not purport to answer whether a party who objects to evidence
that the court finds admissible in a definitive ruling, and who then offers the evidence
to "remove the sting" of its anticipated prejudicial effect, thereby waives the right to
appeal the trial court's ruling. See, e.g., United States v. Fisher, 106 F.3d 622 (5th Cir.
1997) (where the trial judge ruled in limine that the government could use a prior
conviction to impeach the defendant if he testified, the defendant did not waive his
right to appeal by introducing the conviction on direct examination); Judd v. Rodman,
105 F.3d 1339 (11th Cir. 1997) (an objection made in limine is sufficient to preserve a
claim of error when the movant, as a matter of trial strategy, presents the objectionable
evidence herself on direct examination to minimize its prejudicial effect); Gill v.
Thomas, 83 F.3d 537, 540 (1st Cir. 1996) ("by offering the misdemeanor evidence
himself, Gill waived his opportunity to object and thus did not preserve the issue for



appeal"); United States v. Williams, 939 F.2d 721 (9th Cir. 1991) (objection to
impeachment evidence was waived where the defendant was impeached on direct
examination).

GAP Report - Proposed Amendment to Rule 103(a).

The Committee made the following changes to the published draft of the proposed
amendment to Evidence Rule 103(a):

1. A minor stylistic change was made in the text, in accordance with the suggestion
of the Style Subcommittee of the Standing Committee on Rules of Practice and
Procedure.

2. The second sentence of the amended portion of the published draft was deleted,
and the Committee Note was amended to reflect the fact that nothing in the
amendment is intended to affect the rule of Luce v. United States.

3. The Committee Note was updated to include cases decided after the proposed
amendment was issued for public comment.

4. The Committee Note was amended to include a reference to a Civil Rule and a
statute requiring objections to certain Magistrate Judge rulings to be made to the
District Court.

5. The Committee Note was revised to clarify that an advance ruling does not
encompass subsequent developments at trial that might be the subject of an appeal.

NOTES TO RULE 104
HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1929; Mar. 2, 1987, eff. Oct. 1, 1987.)
Notes of the Advisory Committee on Rules.
Subdivision (a).

The applicability of a particular rule of evidence often depends upon the existence of
a condition. Is the alleged expert a qualified physician? Is a witness whose former
testimony is offered unavailable? Was a stranger present during a conversation
between attorney and client? In each instance the admissibility of evidence will turn
upon the answer to the question of the existence of the condition. Accepted practice,
incorporated in the rule, places on the judge the responsibility for these
determinations. McCormick § 53; Morgan, Basic Problems of Evidence 45-50
(1962).

To the extent that these inquiries are factual, the judge acts as a trier of fact. Often,
however, rulings on evidence call for an evaluation in terms of a legally set
standard. Thus when a hearsay statement is offered as a declaration against interest,
a decision must be made whether it possesses the required against-interest
characteristics. These decisions, too, are made by the judge.



In view of these considerations, this subdivision refers to preliminary requirements
generally by the broad term "questions," without attempt at specification.

This subdivision is of general application. It must, however, be read as subject to the
special provisions for "conditional relevancy" in subdivision (b) and those for
confessions in subdivision (d).

If the question is factual in nature, the judge will of necessity receive evidence pro
and con on the issue. The rule provides that the rules of evidence in general do not
apply to this process. McCormick § 53, p. 123, n. 8, points out that the authorities
are "scattered and inconclusive," and observes:

Should the exclusionary law of evidence, 'the child of the jury system' in Thayer's
phrase, be applied to this hearing before the judge? Sound sense backs the view
that it should not, and that the judge should be empowered to hear any relevant
evidence, such as affidavits or other reliable hearsay.

This view is reinforced by practical necessity in certain situations. An item, offered
and objected to, may itself be considered in ruling on admissibility, though not yet
admitted in evidence. Thus the content of an asserted declaration against interest
must be considered in ruling whether it is against interest. Again, common practice
calls for considering the testimony of a witness, particularly a child, in determining
competency. Another example is the requirement of Rule 602 dealing with personal
knowledge. In the case of hearsay, it is enough, if the declarant "so far as appears
[has] had an opportunity to observe the fact declared." McCormick, § 10, p. 19.

If concern is felt over the use of affidavits by the judge in preliminary hearings on
admissibility, attention is directed to the many important judicial determinations
made on the basis of affidavits. Rule 47 of the Federal Rules of Criminal Procedure
provides:

An application to the court for an order shall be by motion * * * It may be
supported by affidavit.

The Rules of Civil Procedure are more detailed. Rule 43(e), dealing with motions
generally, provides:

When a motion is based on facts not appearing of record the court may hear the
matter on affidavits presented by the respective parties, but the court may direct
that the matter be heard wholly or partly on oral testimony or depositions.

Rule 4(g) provides for proof of service by affidavit. Rule 56 provides in detail for
the entry of summary judgment based on affidavits. Affidavits may supply the
foundation for temporary restraining orders under Rule 65(b).

The study made for the California Law Revision Commission recommended an
amendment to Uniform Rule 2 as follows: "In the determination of the issue
aforesaid [preliminary determination], exclusionary rules shall not apply, subject,
however, to Rule 45 and any valid claim of privilege." Tentative Recommendation
and a Study Relating to the Uniform Rules of Evidence (Article VIII, Hearsay), Cal.



Law Revision Comm'n, Rep., Rec. & Studies, 470 (1962). The proposal was not
adopted in the California Evidence Code. The Uniform Rules are likewise silent on
the subject. However, New Jersey Evidence Rule 8(1), dealing with preliminary
inquiry by the judge, provides: "In his determination the rules of evidence shall not
apply except for Rule 4 [exclusion on grounds of confusion, etc.] or a valid claim of
privilege."

Subdivision (b).

In some situations, the relevancy of an item of evidence, in the large sense, depends
upon the existence of a particular preliminary fact. Thus when a spoken statement is
relied upon to prove notice to X, it is without probative value unless X heard it. Or if
a letter purporting to be from Y is relied upon to establish an admission by him, it
has no probative value unless Y wrote or authorized it. Relevance in this sense has
been labelled "conditional relevancy." Morgan, Basic Problems of Evidence 45-46
(1962). Problems arising in connection with it are to be distinguished from problems
of logical relevancy, e.g. evidence in a murder case that accused on the day before
purchased a weapon of the kind used in the killing, treated in Rule 401.

If preliminary questions of conditional relevancy were determined solely by the
judge, as provided in subdivision (a), the functioning of the jury as a trier of fact
would be greatly restricted and in some cases virtually destroyed. These are
appropriate questions for juries. Accepted treatment, as provided in the rule, is
consistent with that given fact questions generally. The judge makes a preliminary
determination whether the foundation evidence is sufficient to support a finding of
fulfillment of the condition. If so, the item is admitted. If after all the evidence on
the issue is in, pro and con, the jury could reasonably conclude that fulfillment of
the condition is not established, the issue is for them. If the evidence is not such as
to allow a finding, the judge withdraws the matter from their consideration. Morgan,
supra; California Evidence Code § 403; New Jersey Rule 8(2). See also Uniform
Rules 19 and 67.

The order of proof here, as generally, is subject to the control of the judge.
Subdivision (c).

Preliminary hearings on the admissibility of confessions must be conducted outside
the hearing of the jury. See Jackson v. Denno, 378 U.S. 368, 84 S.Ct. 1774, 12
L.Ed.2d 908 (1964). Otherwise, detailed treatment of when preliminary matters
should be heard outside the hearing of the jury is not feasible. The procedure is time
consuming. Not infrequently the same evidence which is relevant to the issue of
establishment of fulfillment of a condition precedent to admissibility is also relevant
to weight or credibility, and time is saved by taking foundation proof in the presence
of the jury. Much evidence on preliminary questions, though not relevant to jury
issues, may be heard by the jury with no adverse effect. A great deal must be left to
the discretion of the judge who will act as the interests of justice require.

Subdivision (d).



The limitation upon cross-examination is designed to encourage participation by the
accused in the determination of preliminary matters. He may testify concerning
them without exposing himself to cross-examination generally. The provision is
necessary because of the breadth of cross-examination under Rule 611(b).

The rule does not address itself to questions of the subsequent use of testimony
given by an accused at a hearing on a preliminary matter. See Walder v. United
States, 347 U.S. 62 (1954); Simmons v. United States, 390 U.S. 377 (1968); Harris
v. New York, 401 U.S. 222 (1971)

Subdivision (e).

For similar provisions see Uniform Rule 8; California Evidence Code § 406; Kansas
Code of Civil Procedure § 60-408; New Jersey Evidence Rule 8(1).

Notes of Committee on the Judiciary, House Report No. 93-650.

Rule 104(c) as submitted to the Congress provided that hearings on the admissibility
of confessions shall be conducted outside the presence of the jury and hearings on
all other preliminary matters should be so conducted when the interests of justice
require. The Committee amended the Rule to provide that where an accused is a
witness as to a preliminary matter, he has the right, upon his request, to be heard
outside the jury's presence. Although recognizing that in some cases duplication of
evidence would occur and that the procedure could be subject to abuse, the
Committee believed that a proper regard for the right of an accused not to testify
generally in the case dictates that he be given an option to testify out of the presence
of the jury on preliminary matters.

The Committee construes the second sentence of subdivision (c) as applying to civil
actions and proceedings as well as to criminal cases, and on this assumption has left
the sentence unamended.

Notes of Committee on the Judiciary, Senate Report No. 93-1277.

Under rule 104(c) the hearing on a preliminary matter may at times be conducted in
front of the jury. Should an accused testify in such a hearing, waiving his privilege
against self-incrimination as to the preliminary issue, rule 104(d) provides that he
will not generally be subject to cross-examination as to any other issue. This rule is
not, however, intended to immunize the accused from cross-examination where, in
testifying about a preliminary issue, he injects other issues into the hearing. If he
could not be cross-examined about any issues gratuitously raised by him beyond the
scope of the preliminary matters, injustice result. Accordingly, in order to prevent
any such unjust result, the committee intends the rule to be construed to provide that
the accused may subject himself to cross-examination as to issues raised by his own
testimony upon a preliminary matter before a jury.

Notes of Advisory Committee on 1987 amendments to Rules.

The amendments are technical. No substantive change is intended.



NOTES TO RULE 105
HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1930.)
Notes of Advisory Committee on Rules.

A close relationship exists between this rule and Rule 403 which requires exclusion
when "probative value is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury." The present rule recognizes the
practice of admitting evidence for a limited purpose and instructing the jury
accordingly. The availability and effectiveness of this practice must be taken into
consideration in reaching a decision whether to exclude for unfair prejudice under Rule
403. In Bruton v. United States, 389 U.S. 818, 88 S.Ct. 126, 19 L.Ed.2d 70 (1968), the
Court ruled that a limiting instruction did not effectively protect the accused against
the prejudicial effect of admitting in evidence the confession of a codefendant which
implicated him. The decision does not, however, bar the use of limited admissibility
with an instruction where the risk of prejudice is less serious.

Similar provisions are found in Uniform Rule 6; California Evidence Code § 355;
Kansas Code of Civil Procedure § 60-406; New Jersey Evidence Rule 6. The wording
of the present rule differs, however, in repelling any implication that limiting or
curative instructions are sufficient in all situations.

Notes of Committee on the Judiciary, House Report No. 93-650.

Rule 106 as submitted by the Supreme Court [now Rule 105] dealt with the subject of
evidence which is admissibile as to one party or for one purpose but is not admissible
against another party or for another purpose. The Committee adopted this Rule without
change on the understanding that it does not affect the authority of a court to order a
severance in a multi-defendant case.

NOTES TO RULE 106
HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1929; Mar. 2, 1987, eff. Oct. 1, 1987.)
Notes of Advisory Committee on Rules.

The rule is an expression of the rule of completeness. McCormick § 56. It is
manifested as to depositions in Rule 32(a)(4) of the Federal Rules of Civil Procedure,
of which the proposed rule is substantially a restatement.

The rule is based on two considerations. The first is the misleading impression created
by taking matters out of context. The second is the inadequacy of repair work when
delayed to a point later in the trial. See McCormick § 56; California Evidence Code §
356. The rule does not in any way circumscribe the right of the adversary to develop
the matter on cross-examination or as part of his own case.



For practical reasons, the rule is limited to writings and recorded statements and does
not apply to conversations.

Notes of Advisory Committee on 1987 amendments to Rules.

The amendments are technical. No substantive change is intended.

NOTES TO RULE 201
HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1930.)
Notes of Advisory Committee on Rules.
Subdivision (a).

This is the only evidence rule on the subject of judicial notice. It deals only with
judicial notice of "adjudicative" facts. No rule deals with judicial notice of
"legislative" facts. Judicial notice of matters of foreign law is treated in Rule 44.1 of
the Federal Rules of Civil Procedure and Rule 26.1 of the Federal Rules of Criminal
Procedure.

The omission of any treatment of legislative facts results from fundamental
differences between adjudicative facts and legislative facts. Adjudicative facts are
simply the facts of the particular case. Legislative facts, on the other hand, are those
which have relevance to legal reasoning and the lawmaking process, whether in the
formulation of a legal principle or ruling by a judge or court or in the enactment of a
legislative body. The terminology was coined by Professor Kenneth Davis in his
article An Approach to Problems of Evidence in the Administrative Process, 55
Harv.L.Rev. 364, 404-407 (1942). The following discussion draws extensively upon
his writings. In addition, see the same author's Judicial Notice, 55 Colum.L.Rev. 945
(1955); Administrative Law Treatise, ch. 15 (1958); A System of Judicial Notice
Based on Fairness and Convenience, in Perspectives of Law 69 (1964).

The usual method of establishing adjudicative facts in through the introduction of
evidence, ordinarily consisting of the testimony of witnesses. If particular facts are
outside of the area of reasonable controversy, this process is dispensed with as
unnecessary. A high degree of indisputability is the essential prerequisite.

Legislative facts are quite different. As Professor Davis says: "My opinion is that
judge-made law would stop growing if judges, in thinking about questions of law
and policy, were forbidden to take into account the facts they believe, as
distinguished from facts which are 'clearly . . . within the domain of the
indisputable.' Facts most needed in thinking about difficult problems of law and
policy have a way of being outside the domain of the clearly indisputable." A
System of Judicial Notice Based on Fairness and Convenience, supra, at 82.

An illustration is Hawkins v. United States, 358 U.S. 74, 79 S.Ct. 136, 3 L.Ed.2d
125 (1958), in which the Court refused to discard the common law rule that one



spouse could not testify against the other, saying, "Adverse testimony given in
criminal proceedings would, we think, be likely to destroy almost any marriage."
This conclusion has a large intermixture of fact, but the factual aspect is scarcely
"indisputable." See Hutchins and Slesinger, Some Observations on the Law of
Evidence--Family Relations, 13 Minn.L.Rev. 675 (1929). If the destructive effect of
the giving of adverse testimony by a spouse is not indisputable, should the Court
have refrained from considering it in the absence of supporting evidence? "

If the Model Code or the Uniform Rules had been applicable, the Court would have
been barred from thinking about the essential factual ingredient of the problems
before it, and such a result would be obviously intolerable. What the law needs as its
growing points is more, not less, judicial thinking about the factual ingredients of
problems of what the law ought to be, and the needed facts are seldom 'clearly’
indisputable." Davis, supra, at 83. "

Professor Morgan gave the following description of the methodology of determining
domestic law: "In determining the content or applicability of a rule of domestic law,
the judge is unrestricted in his investigation and conclusion. He may reject the
propositions of either party or of both parties. He may consult the sources of
pertinent data to which they refer, or he may refuse to do so. He may make an
independent search for persuasive data or rest content with what he has or what the
parties present. . . . [T]he parties do no more than to assist; they control no part of
the process." Morgan, Judicial Notice, 57 Harv.L.Rev. 269, 270-271 (1944).

This is the view which should govern judicial access to legislative facts. It renders
inappropriate any limitation in the form of indisputability, any formal requirements
of notice other than those already inherent in affording opportunity to hear and be
heard and exchanging briefs, and any requirement of formal findings at any level. It
should, however, leave open the possibility of introducing evidence through regular
channels in appropriate situations. See Borden's Farm Products Co. v. Baldwin, 293
U.S. 194, 55 S.Ct. 187, 79 L.Ed. 281 (1934), where the cause was remanded for the
taking of evidence as to the economic conditions and trade practices underlying the
New York Milk Control Law.

Similar considerations govern the judicial use of nonadjudicative facts in ways other
than formulating laws and rules. Thayer described them as a part of the judicial
reasoning process. "

In conducting a process of judicial reasoning, as of other reasoning, not a step can be
taken without assuming something which has not been proved; and the capacity to
do this with competent judgment and efficiency, is imputed to judges and juries as
part of their necessary mental outfit." Thayer, Preliminary Treatise on Evidence
279-280 (1898).

As Professor Davis points out, A System of Judicial Notice Based on Fairness and
Convenience, in Perspectives of Law 69, 73 (1964), every case involves the use of
hundreds or thousands of non-evidence facts. When a witness in an automobile
accident case says "car," everyone, judge and jury included, furnishes, from non-
evidence sources within himself, the supplementing information that the "car" is an



automobile, not a railroad car, that it is self-propelled, probably by an internal
combustion engine, that it may be assumed to have four wheels with pneumatic
rubber tires, and so on. The judicial process cannot construct every case from
scratch, like Descartes creating a world based on the postulate Cogito, ergo sum.
These items could not possibly be introduced into evidence, and no one suggests
that they be. Nor are they appropriate subjects for any formalized treatment of
judicial notice of facts. See Levin and Levy, Persuading the jury with Facts Not in
Evidence: The Fiction-Science Spectrum, 105 U.Pa.L.Rev. 139 (1956).

Another aspect of what Thayer had in mind is the use of non-evidence facts to
appraise or assess the adjudicative facts of the case. Pairs of cases from two
jurisdictions illustrate this use and also the difference between non-evidence facts
thus used and adjudicative facts. In People v. Strook, 347 I1l. 460, 179 N.E. 821
(1932), venue in Cook County had been held not established by testimony that the
crime was committed at 7956 South Chicago Avenue, since judicial notice would
not be taken that the address was in Chicago. However, the same court subsequently
ruled that venue in Cook County was established by testimony that a crime occurred
at 8900 South Anthony Avenue, since notice would be taken of the common
practice of omitting the name of the city when speaking of local addresses, and the
witness was testifying in Chicago. People v. Pride, 16 111.2d 82, 156 N.E.2d 551
(1951). And in Hughes v. Vestal, 264 N.C. 500, 142 S.E.2d 361 (1965), the
Supreme Court of North Carolina disapproved the trial judge's admission in
evidence of a state-published table of automobile stopping distances on the basis of
judicial notice, though the court itself had referred to the same table in an earlier
case in a "rhetorical and illustrative" way in determining that the defendant could
not have stopped her car in time to avoid striking a child who suddenly appeared in
the highway and that a non-suit was properly granted. Ennis v. Dupree, 262 N.C.
224,136 S.E.2d 702 (1964). See also Brown v. Hale, 263 N.C. 176, 139 S.E.2d 210
(1964); Clayton v. Rimmer, 262 N.C. 302, 136 S.E.2d 562 (1964). It is apparent that
this use of non-evidence facts in evaluating the adjudicative facts of the case is not
an appropriate subject for a formalized judicial notice treatment.

In view of these considerations, the regulation of judicial notice of facts by the
present rule extends only to adjudicative facts.

What, then, are "adjudicative" facts? Davis refers to them as those "which relate to
the parties," or more fully:

"When a court or an agency finds facts concerning the immediate parties--who did
what, where, when, how, and with what motive or intent--the court or agency is
performing an adjudicative function, and the facts are conveniently called
adjudicative facts. V!

Stated in other terms, the adjudicative facts are those to which the law is applied in
the process of adjudication. They are the facts that normally go to the jury in a jury
case. They relate to the parties, their activities, their properties, their businesses." 2
Administrative Law Treatise 353.

Subdivision (b).



With respect to judicial notice of adjudicative facts, the tradition has been one of
caution in requiring that the matter be beyond reasonable controversy. This tradition
of circumspection appears to be soundly based, and no reason to depart from it is
apparent. As Professor Davis says:

"The reason we use trial-type procedure, I think, is that we make the practical
judgement, on the basis of experience, that taking evidence, subject to cross-
examination and rebuttal, is the best way to resolve controversies involving disputes
of adjudicative facts, that is, facts pertaining to the parties. The reason we require a
determination on the record is that we think fair procedure in resolving disputes of
adjudicative facts calls for giving each party a chance to meet in the appropriate
fashion the facts that come to the tribunal's attention, and the appropriate fashion for
meeting disputed adjudicative facts includes rebuttal evidence, cross-examination,
usually confrontation, and argument (either written or oral or both). The key to a fair
trial is opportunity to use the appropriate weapons (rebuttal evidence, cross-
examination, and argument) to meet adverse materials that come to the tribunal's
attention." A System of Judicial Notice Based on Fairness and Convenience, in
Perspectives of Law 69, 93 (1964).

The rule proceeds upon the theory that these considerations call for dispensing with
traditional methods of proof only in clear cases. Compare Professor Davis'
conclusion that judicial notice should be a matter of convenience, subject to
requirements of procedural fairness. 1d., 94.

This rule is consistent with Uniform Rule 9(1) and (2) which limit judicial notice of
facts to those "so universally known that they cannot reasonably be the subject of
dispute," those "so generally known or of such common notoriety within the
territorial jurisdiction of the court that they cannot reasonably be the subject of
dispute," and those "capable of immediate and accurate determination by resort to
easily accessible sources of indisputable accuracy." The traditional textbook
treatment has included these general categories (matters of common knowledge,
facts capable of verification), McCormick §§ 324, 325, and then has passed on into
detailed treatment of such specific topics as facts relating to the personnel and
records of the court, Id. § 327, and other governmental facts, Id. § 328. The
California draftsmen, with a background of detailed statutory regulation of judicial
notice, followed a somewhat similar pattern. California Evidence Code §§ 451, 452.
The Uniform Rules, however, were drafted on the theory that these particular
matters are included within the general categories and need no specific mention.
This approach is followed in the present rule.

The phrase "propositions of generalized knowledge," found in Uniform Rule 9(1)
and (2) is not included in the present rule. It was, it is believed, originally included
in Model Code Rules 801 and 802 primarily in order to afford some minimum
recognition to the right of the judge in his "legislative" capacity (not acting as the
trier of fact) to take judicial notice of very limited categories of generalized
knowledge. The limitations thus imposed have been discarded herein as undesirable,
unworkable, and contrary to existing practice. What is left, then, to be considered, is
the status of a "proposition of generalized knowledge" as an "adjudicative" fact to be



noticed judicially and communicated by the judge to the jury. Thus viewed, it is
considered to be lacking practical significance. While judges use judicial notice of
"propositions of generalized knowledge" in a variety of situations: determining the
validity and meaning of statutes, formulating common law rules, deciding whether
evidence should be admitted, assessing the sufficiency and effect of evidence, all are
essentially nonadjudicative in nature. When judicial notice is seen as a significant
vehicle for progress in the law, these are the areas involved, particularly in
developing fields of scientific knowledge. See McCormick 712. It is not believed
that judges now instruct juries as to "propositions of generalized knowledge"
derived from encyclopedias or other sources, or that they are likely to do so, or,
indeed, that it is desirable that they do so. There is a vast difference between ruling
on the basis of judicial notice that radar evidence of speed is admissible and
explaining to the jury its principles and degree of accuracy, or between using a table
of stopping distances of automobiles at various speeds in a judicial evaluation of
testimony and telling the jury its precise application in the case. For cases raising
doubt as to the propriety of the use of medical texts by lay triers of fact in passing on
disability claims in administrative proceedings, see Sayers v. Gardner, 380 F.2d 940
(6th Cir. 1967); Ross v. Gardner, 365 F.2d 554 (6th Cir. 1966); Sosna v. Celebrezze,
234 F.Supp. 289 (E.

Subdivisions (c) and (d). Under subdivision (c) the judge has a discretionary
authority to take judicial notice, regardless of whether he is so requested by a party.
The taking of judicial notice is mandatory, under subdivision (d), only when a party
requests it and the necessary information is supplied. This scheme is believed to
reflect existing practice. It is simple and workable. It avoids troublesome
distinctions in the many situations in which the process of taking judicial notice is
not recognized as such.

Compare Uniform Rule 9 making judicial notice of facts universally known
mandatory without request, and making judicial notice of facts generally known in
the jurisdiction or capable of determination by resort to accurate sources
discretionary in the absence of request but mandatory if request is made and the
information furnished. But see Uniform Rule 10(3), which directs the judge to
decline to take judicial notice if available information fails to convince him that the
matter falls clearly within Uniform Rule 9 or is insufficient to enable him to notice it
judicially. Substantially the same approach is found in California Evidence Code §§
451-453 and in New Jersey Evidence Rule 9. In contrast, the present rule treats alike
all adjudicative facts which are subject to judicial notice.

Subdivision (e).

Basic considerations of procedural fairness demand an opportunity to be heard on
the propriety of taking judicial notice and the tenor of the matter noticed. The rule
requires the granting of that opportunity upon request. No formal scheme of giving
notice is provided. An adversely affected party may learn in advance that judicial
notice is in contemplation, either by virtue of being served with a copy of a request
by another party under subdivision (d) that judicial notice be taken, or through an
advance indication by the judge. Or he may have no advance notice at all. The



likelihood of the latter is enhanced by the frequent failure to recognize judicial
notice as such. And in the absence of advance notice, a request made after the fact
could not in fairness be considered untimely. See the provision for hearing on timely
request in the Administrative Procedure Act, 5 U.S.C. § 556(e). See also Revised
Model State Administrative Procedure Act (1961), 9C U.L.A. § 10(4) (Supp. 1967).

Subdivision (f).

In accord with the usual view, judicial notice may be taken at any stage of the
proceedings, whether in the trial court or on appeal. Uniform Rule 12; California
Evidence Code § 459; Kansas Rules of Evidence § 60-412; New Jersey Evidence
Rule 12; McCormick § 330, p. 712.

Subdivision (g).

Much of the controversy about judicial notice has centered upon the question
whether evidence should be admitted in disproof of facts of which judicial notice is
taken.

The writers have been divided. Favoring admissibility are Thayer, Preliminary
Treatise on Evidence 308 (1898); 9 Wigmore § 2567; Davis, A System of Judicial
Notice Based on Fairness and Convenience, in Perspectives of Law, 69, 76-77
(1964). Opposing admissibility are Keeffe, Landis and Shaad, Sense and Nonsense
about Judicial Notice, 2 Stan.L.Rev. 664, 668 (1950); McNaughton, Judicial Notice-
-Excerpts Relating to the Morgan-Whitmore Controversy, 14 Vand.L.Rev. 779
(1961); Morgan, Judicial Notice, 57 Harv.L.Rev. 269, 279 (1944); McCormick 710-
711. The Model Code and the Uniform Rules are predicated upon indisputability of
judicially noticed facts.

The proponents of admitting evidence in disproof have concentrated largely upon
legislative facts. Since the present rule deals only with judicial notice of adjudicative
facts, arguments directed to legislative facts lose their relevancy.

Within its relatively narrow area of adjudicative facts, the rule contemplates there is
to be no evidence before the jury in disproof. The judge instructs the jury to take
judicially noticed facts as established. This position is justified by the undesirable
effects of the opposite rule in limiting the rebutting party, though not his opponent,
to admissible evidence, in defeating the reasons for judicial notice, and in affecting
the substantive law to an extent and in ways largely unforeseeable. Ample protection
and flexibility are afforded by the broad provision for opportunity to be heard on
request, set forth in subdivision (e).

Authority upon the propriety of taking judicial notice against an accused in a
criminal case with respect to matters other than venue is relatively meager.
Proceeding upon the theory that the right of jury trial does not extend to matters
which are beyond reasonable dispute, the rule does not distinguish between criminal
and civil cases. People v. Mayes, 113 Cal. 618, 45 P. 860 (1896); Ross v. United
States, 374 F.2d 97 (8th Cir. 1967). Cf. State v. Main, 94 R.I1. 338, 180 A.2d 814
(1962); State v. Lawrence, 120 Utah 323, 234 P.2d 600 (1951).



Note on Judicial Notice of Law.

By rules effective July 1, 1966, the method of invoking the law of a foreign country
is covered elsewhere. Rule 44.1 of the Federal Rules of Civil Procedure; Rule 26.1
of the Federal Rules of Criminal Procedure. These two new admirably designed
rules are founded upon the assumption that the manner in which law is fed into the
judicial process is never a proper concern of the rules of evidence but rather of the
rules of procedure. The Advisory Committee on Evidence, believing that this
assumption is entirely correct, proposes no evidence rule with respect to judicial
notice of law, and suggests that those matters of law which, in addition to foreign-
country law, have traditionally been treated as requiring pleading and proof and
more recently as the subject of judicial notice be left to the Rules of Civil and
Criminal Procedure.

Notes of Committee on the Judiciary, House Report No. 93-650.

Rule 201(g) as received from the Supreme Court provided that when judicial notice
of a fact is taken, the court shall instruct the jury to accept that fact as established.
Being of the view that mandatory instruction to a jury in a criminal case to accept as
conclusive any fact judicially noticed is inappropriate because contrary to the spirit
of the Sixth Amendment right to a jury trial, the Committee adopted the 1969
Advisory Committee draft of this subsection, allowing a mandatory instruction in
civil actions and proceedings and a discretionary instruction in criminal cases.

NOTES TO RULE 301
HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1931.)
Notes of Advisory Committee on Rules.

This rule governs presumptions generally. See Rule 302 for presumptions controlled
by state law and Rule 303 [deleted] for those against an accused in a criminal case.

Presumptions governed by this rule are given the effect of placing upon the opposing
party the burden of establishing the nonexistence of the presumed fact, once the party
invoking the presumption establishes the basic facts giving rise to it. The same
considerations of fairness, policy, and probability which dictate the allocation of the
burden of the various elements of a case as between the prima facie case of a plaintiff
and affirmative defenses also underlie the creation of presumptions. These
considerations are not satisfied by giving a lesser effect to presumptions. Morgan and
Maguire, Looking Backward and Forward at Evidence, 50 Harv.L.Rev. 909, 913
(1937); Morgan, Instructing the Jury upon Presumptions and Burdon of Proof, 47
Harv.L.Rev. 59, 82 1933); Cleary, Presuming and Pleading: An Essay on Juristic
Immaturity, 12 Stan.L.Rev. 5 (1959).

The so-called "bursting bubble" theory, under which a presumption vanishes upon the
introduction of evidence which would support a finding of the nonexistence of the



presumed fact, even though not believed, is rejected as according presumptions too
"slight and evanescent" an effect. Morgan and Maguire, supra, at p. 913.

In the opinion of the Advisory Committee, no constitutional infirmity attends this view
of presumptions. In Mobile, J. & K.C.R. Co. v. Turnipseed, 219 U.S. 35, 31 S.Ct. 136,
55 L.Ed. 78 (1910), the Court upheld a Mississippi statute which provided that in
actions against railroads proof of injury inflicted by the running of trains should be
prima facie evidence of negligence by the railroad. The injury in the case had resulted
from a derailment. The opinion made the points (1) that the only effect of the statute
was to impose on the railroad the duty of producing some evidence to the contrary, (2)
that an inference may be supplied by law if there is a rational connection between the
fact proved and the fact presumed, as long as the opposite party is not precluded from
presenting his evidence to the contrary, and (3) that considerations of public policy
arising from the character of the business justified the application in question. Nineteen
years later, in Western & Atlantic R. Co. v. Henderson, 279 U.S. 639, 49 S.Ct. 445, 73
L.Ed. 884 (1929), the Court overturned a Georgia statute making railroads liable for
damages done by trains, unless the railroad made it appear that reasonable care had
been used, the presumption being against the railroad. The declaration alleged the
death of plaintiff's husband from a grade crossing collision, due to specified acts of
negligence by defendant. The jury were instructed that proof of the injury raised a
presumption of negligence; the burden shifted to the railroad to prove ordinary care;
and unless it did so, they should find for plaintiff. The instruction was held erroneous
in an opinion stating (1) that there was no rational connection between the mere fact of
collision and negligence on the part of anyone, and (2) that the statute was different
from that in Turnipseed in imposing a burden upon the railroad. The reader is left in a
state of some confusion. Is the difference between a derailment and a grade crossing
collision of no significance? Would the Turnipseed presumption have been bad if it
had imposed a burden of persuasion on defendant, although that would in nowise have
impaired its "rational connection"? If Henderson forbids imposing a burden of
persuasion on defendants, what happens to affirmative defenses?

Two factors serve to explain Henderson. The first was that it was common ground that
negligence was indispensable to liability. Plaintiff thought so, drafted her complaint
accordingly, and relied upon the presumption. But how in logic could the same
presumption establish her alternative grounds of negligence that the engineer was so
blind he could not see decedent's truck and that he failed to stop after he saw it?
Second, take away the basic assumption of no liability without fault, as Turnipseed
intimated might be done ("considerations of public policy arising out of the character
of the business"), and the structure of the decision in Henderson fails. No question of
logic would have arisen if the statute had simply said: a prima facie case of liability is
made by proof of injury by a train; lack of negligence is an affirmative defense, to be
pleaded and proved as other affirmative defenses. The problem would be one of
economic due process only. While it seems likely that the Supreme Court of 1929
would have voted that due process was denied, that result today would be unlikely.
See, for example, the shift in the direction of absolute liability in the consumer cases.
Prosser, The Assault upon the Citadel (Strict Liability to the Consumer), 69 Yale L.J.
1099 (1960).



Any doubt as to the constitutional permissibility of a presumption imposing a burden
of persuasion of the non-existence of the presumed fact in civil cases is laid at rest by
Dick v. New York Life Ins. Co., 359 U.S. 437, 79 S.Ct. 921, 3 L.Ed.2d 935 (1959).
The Court unhesitatingly applied the North Dakota rule that the presumption against
suicide imposed on defendant the burden of proving that the death of insured, under an
accidental death clause, was due to suicide. "

Proof of coverage and of death by gunshot wound shifts the burden to the insurer to
establish that the death of the insured was due to his suicide." 359 U.S. at 443, 79 S.Ct.
at 925."

In a case like this one, North Dakota presumes that death was accidental and places on
the insurer the burden of proving that death resulted from suicide." Id. at 446, 79 S.Ct.
at 927.

The rational connection requirement survives in criminal cases, Tot v. United States,
319 U.S. 463, 63 S.Ct. 1241, 87 L.Ed. 1519 (1943), because the Court has been
unwilling to extend into that area the greater-includes-the-lesser theory of Ferry v.
Ramsey, 277 U.S. 88, 48 S.Ct. 443, 72 L.Ed. 796 (1928). In that case the Court
sustained a Kansas statute under which bank directors were personally liable for
deposits made with their assent and with knowledge of insolvency, and the fact of
insolvency was prima facie evidence of assent and knowledge of insolvency. Mr.
Justice Holmes pointed out that the state legislature could have made the directors
personally liable to depositors in every case. Since the statute imposed a less stringent
liability, "the thing to be considered is the result reached, not the possibly inartificial or
clumsy way of reaching it." Id. at 94, 48 S.Ct. at 444. Mr. Justice Sutherland dissented:
though the state could have created an absolute liability, it did not purport to do so; a
rational connection was necessary, but lacking, between the liability created and the
prima facie evidence of it; the result might be different if the basis of the presumption
were being open for business.

The Sutherland view has prevailed in criminal cases by virtue of the higher standard of
notice there required. The fiction that everyone is presumed to know the law is applied
to the substantive law of crimes as an alternative to complete unenforceability. But the
need does not extend to criminal evidence and procedure, and the fiction does not
encompass them. "Rational connection" is not fictional or artificial, and so it is
reasonable to suppose that Gainey should have known that his presence at the site of an
illicit still could convict him of being connected with (carrying on) the business,
United States v. Gainey, 380 U.S. 63, 85 S.Ct. 754, 13 L.Ed.2d 658 (1965), but not that
Romano should have known that his presence at a still could convict him of possessing
it, United States v. Romano, 382 U.S. 136, 86 S.Ct. 279, 15 L.Ed.2d 210 (1965).

In his dissent in Gainey, Mr. Justice Black put it more artistically:

It might be argued, although the Court does not so argue or hold, that Congress if it
wished could make presence at a still a crime in itself, and so Congress should be
free to create crimes which are called 'possession' and 'carrying on an illegal
distillery business' but which are defined in such a way that unexplained presence is
sufficient and indisputable evidence in all cases to support conviction for those



offenses. See Ferry v. Ramsey, 277 U.S. 88, 48 S.Ct. 443, 72 L.Ed. 796. Assuming
for the sake of argument that Congress could make unexplained presence a criminal
act, and ignoring also the refusal of this Court in other cases to uphold a statutory
presumption on such a theory, see Heiner v. Donnan, 285 U.S. 312, 52 S.Ct. 358, 76
L.Ed. 772, there is no indication here that Congress intended to adopt such a
misleading method of draftsmanship, nor in my judgement could the statutory
provisions if so construed escape condemnation for vagueness, under the principles
applied in Lanzetta v. New Jersey, 306 U.S. 451, 59 S.Ct. 618, 83 L.Ed. 888, and
many other cases.

380 U.S. at 84, n. 12, 85 S.Ct. at 766.
AND THE MAJORITY OPINION IN ROMANO AGREED WITH HIM:

It may be, of course, that Congress has the power to make presence at an illegal still
a punishable crime, but we find no clear indication that it intended to so exercise this
power. The crime remains possession, not presence, and with all due deference to
the judgement of Congress, the former may not constitutionally be inferred from the
latter.

382 U.S. at 144, 86 S.Ct. at 284.

The rule does not spell out the procedural aspects of its application. Questions as to
when the evidence warrants submission of a presumption and what instructions are
proper under varying states of fact are believed to present no particular difficulties.

Notes of Committee on the Judiciary, House Report No. 93-650.

Rule 301 as submitted by the Supreme Court provided that in all cases a presumption
imposes on the party against whom it is directed the burden of proving that the
nonexistence of the presumed fact is more probable than its existence. The Committee
limited the scope of Rule 301 to "civil actions and proceedings" to effectuate its
decision not to deal with the question of presumptions in criminal cases. (See note on
[proposed] Rule 303 in discussion of Rules deleted). With respect to the weight to be
given a presumption in a civil case, the Committee agreed with the judgement implicit
in the Court's version that the so called "bursting bubble" theory of presumptions,
whereby a presumption vanished upon the appearance of any contradicting evidence
by the other party, gives to presumptions too slight an effect. On the other hand, the
Committee believed that the Rule proposed by the Court, whereby a presumption
permanently alters the burden of persuasion, no matter how much contradicting
evidence is introduced--a view shared by only a few courts--lends too great a force to
presumptions. Accordingly, the Committee amended the Rule to adopt an intermediate
position under which a presumption does not vanish upon the introduction of
contradicting evidence, and does not change the burden of persuasion; instead it is
merely deemed sufficient evidence of the fact presumed, to be considered by the jury
or other finder of fact.

Notes of Committee on the Judiciary, Senate Report No. 93-1277.



The rule governs presumptions in civil cases generally. Rule 302 provides for
presumptions in cases controlled by State law.

As submitted by the Supreme Court, presumptions governed by this rule were given
the effect of placing upon the opposing party the burden of establishing the non-
existence of the presumed fact, once the party invoking the presumption established
the basic facts giving rise to it.

Instead of imposing a burden of persuasion on the party against whom the presumption
is directed, the House adopted a provision which shifted the burden of going forward
with the evidence. They further provided that "even though met with contradicting
evidence, a presumption is sufficient evidence of the fact presumed, to be considered
by the trier of fact." The effect of the amendment is that presumptions are to be treated
as evidence.

The committee feels the House amendment is ill-advised. As the joint committees (the
Standing Committee on Practice and Procedure of the Judicial Conference and the
Advisory Committee on the Rules of Evidence) stated: "Presumptions are not
evidence, but ways of dealing with evidence." This treatment requires juries to perform
the task of considering "as evidence" facts upon which they have no direct evidence
and which may confuse them in performance of their duties. California had a rule
much like that contained in the House amendment. It was sharply criticized by Justice
Traynor in Speck v. Sarver [20 Cal. 2d 585, 128 P. 2d 16, 21 (1942)] and was repealed
after 93 troublesome years [Cal. Ev. Code 1965 § 600].

Professor McCormick gives a concise and compelling critique of the presumption as
evidence rule:

Another solution, formerly more popular than now, is to instruct the jury that the
presumption is "evidence", to be weighed and considered with the testimony in the
case. This avoids the danger that the jury may infer that the presumption is
conclusive, but it probably means little to the jury and certainly runs counter to
accepted theories of the nature of evidence.

[McCormick, Evidence, 669 (1954); Id. 825 (2d ed. 1972)].

For these reasons the committee has deleted that provision of the House-passed rule
that treats presumptions as evidence. The effect of the rule as adopted by the
committee is to make clear that while evidence of facts giving rise to a presumption
shifts the burden of coming forward with evidence to rebut or meet the presumption, it
does not shift the burden of persuasion on the existence of the presumed facts. The
burden or persuasion remains on the party to whom it is allocated under the rules
governing the allocation in the first instance.

The court may instruct the jury that they may infer the existence of the presumed fact
from proof of the basic facts giving rise to the presumption. However, it would be
inappropriate under this rule to instruct the jury that the inference they are to draw is
conclusive.



Notes of Conference Committee, House Report No. 93-1597.

The House bill provides that a presumption in civil actions and proceedings shifts to
the party against whom it is directed the burden of going forward with evidence to
meet or rebut it. Even though evidence contradicting the presumption is offered, a
presumption is considered sufficient evidence of the presumed fact to be considered by
the jury. The Senate amendment provides that a presumption shifts to the party against
whom it is directed the burden of going forward with evidence to meet or rebut the
presumption, but it does not shift to that party the burden of persuasion on the
existence of the presumed fact.

Under the Senate amendment, a presumption is sufficient to get a party past an adverse
party's motion to dismiss made at the end of his case-in-chief. If the adverse party
offers no evidence contradicting the presumed fact, the court will instruct the jury that
if it finds the basic facts, it may presume the existence of the presumed fact. If the
adverse party does offer evidence contradicting the presumed fact, the court cannot
instruct the jury that it may presume the existence of the presumed fact from proof of
the basic facts. The court may, however, instruct the jury that it may infer the existence
of the presumed fact from proof of the basic facts.

The Conference adopts the Senate amendment.

NOTES TO RULE 302
HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1931.)
Notes of Advisory Committee on Rules.

A series of Supreme Court decisions in diversity cases leaves no doubt of the relevance
of Erie Railroad Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938), to
questions of burden of proof. These decisions are Cities Service Oil Co. v. Dunlap, 308
U.S. 208, 60 S.Ct. 201, 84 L.Ed. 196 (1939), Palmer v. Hoffman, 318 U.S. 109, 63
S.Ct. 477, 87 L.Ed. 645 (1943), and Dick v. New York Life Ins. Co., 359 U.S. 437, 79
S.Ct. 921, 3 L.Ed.2d 935 (1959). They involved burden of proof, respectively, as to
status as bona fide purchasers, contributory negligence, and non-accidental death
(suicide) of an insured. In each instance the state rule was held to be applicable. It
does not follow, however, that all presumptions in diversity cases are governed by state
law. In each case cited, the burden of proof question had to do with a substantive
element of the claim or defense. Application of the state law is called for only when
the presumption operates upon such an element. Accordingly the rule does not apply
state law when the presumption operates upon a lesser aspect of the case, i.e. "tactical"
presumptions.

The situations in which the state law is applied have been tagged for convenience in
the preceding discussion as "diversity cases." The designation is not a completely
accurate one since Erie applies to any claim or issue having its source in state law,
regardless of the basis of federal jurisdiction, and does not apply to a federal claim or



issue, even though jurisdiction is based on diversity. Vestal, Erie R.R. v. Tompkins: A
Projection, 48 Towa L.Rev. 248, 257 (1963); Hart and Wechsler, The Federal Courts
and the Federal System, 697 (1953); 1A Moore, Federal Practice para. 0.305 [3] (2d
ed. 1965); Wright, Federal Courts, 217-218 (1963). Hence the rule employs, as
appropriately descriptive, the phrase "as to which state law supplies the rule of
decision." See A.L.I. Study of the Division of Jurisdiction Between State and Federal
Courts, § 2344(c), p. 40, P.F.D. No. 1 (1965).

NOTES TO RULE 401
HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1931.)
Notes of Advisory Committee on Rules.

Problems of relevancy call for an answer to the question whether an item of evidence,
when tested by the processes of legal reasoning, possesses sufficient probative value to
justify receiving it in evidence. Thus, assessment of the probative value of evidence
that a person purchased a revolver shortly prior to a fatal shooting with which he is
charged is a matter of analysis and reasoning.

The variety of relevancy problems is coextensive with the ingenuity of counsel in
using circumstantial evidence as a means of proof. An enormous number of cases fall
in no set pattern, and this rule is designed as a guide for handling them. On the other
hand, some situations recur with sufficient frequency to create patterns susceptible of
treatment by specific rules. Rule 404 and those following it are of that variety; they
also serve as illustrations of the application of the present rule as limited by the
exclusionary principles of Rule 403.

Passing mention should be made of so-called "conditional" relevancy. Morgan, Basic
Problems of Evidence 45-46 (1962). In this situation, probative value depends not only
upon satisfying the basic requirement of relevancy as described above but also upon
the existence of some matter of fact. For example, if evidence of a spoken statement is
relied upon to prove notice, probative value is lacking unless the person sought to be
charged heard the statement. The problem is one of fact, and the only rules needed are
for the purpose of determining the respective functions of judge and jury. See Rules
104(b) and 901. The discussion which follows in the present note is concerned with
relevancy generally, not with any particular problem of conditional relevancy.

Relevancy is not an inherent characteristic of any item of evidence but exists only as a
relation between an item of evidence and a matter properly provable in the case. Does
the item of evidence tend to prove the matter sought to be proved? Whether the
relationship exists depends upon principles evolved by experience or science, applied
logically to the situation at hand. James, Relevancy, Probability and the Law, 29
Calif.L.Rev. 689, 696, n. 15 (1941), in Selected Writings on Evidence and Trial 610,
615, n. 15 (Fryer ed. 1957). The rule summarizes this relationship as a "tendency to
make the existence" of the fact to be proved "more probable or less probable."
Compare Uniform Rule 1(2) which states the crux of relevancy as "a tendency in



reason," thus perhaps emphasizing unduly the logical process and ignoring the need to
draw upon experience or science to validate the general principle upon which
relevancy in a particular situation depends.

The standard of probability under the rule is "more * * * probable than it would be
without the evidence." Any more stringent requirement is unworkable and unrealistic.
As McCormick § 152, p. 317, says, "A brick is not a wall," or, as Falknor, Extrinsic
Policies Affecting Admissibility, 10 Rutgers L.Rev. 574, 576 (1956), quotes Professor
McBaine, "* * * [I]t is not to be supposed that every witness can make a home run."
Dealing with probability in the language of the rule has the added virtue of avoiding
confusion between questions of admissibility and questions of the sufficiency of the
evidence.

The rule uses the phrase "fact that is of consequence to the determination of the action"
to describe the kind of fact to which proof may properly be directed. The language is
that of California Evidence Code § 210; it has the advantage of avoiding the loosely
used and ambiguous word "material." Tentative Recommendation and a Study
Relating to the Uniform Rules of Evidence (Art. I. General Provisions), Cal. Law
Revision Comm'n, Rep., Rec. & Studies, 10-11 (1964). The fact to be proved may be
ultimate, intermediate, or evidentiary; it matters not, so long as it is of consequence in
the determination of the action. Cf. Uniform Rule 1(2) which requires that the evidence
relate to a "material" fact.

The fact to which the evidence is directed need not be in dispute. While situations will
arise which call for the exclusion of evidence offered to prove a point conceded by the
opponent, the ruling should be made on the basis of such considerations as waste of
time and undue prejudice (see Rule 403), rather than under any general requirement
that evidence is admissible only if directed to matters in dispute. Evidence which is
essentially background in nature can scarcely be said to involve disputed matter, yet it
is universally offered and admitted as an aid to understanding. Charts, photographs,
views of real estate, murder weapons, and many other items of evidence fall in this
category. A rule limiting admissibility to evidence directed to a controversial point
would invite the exclusion of this helpful evidence, or at least the raising of endless
questions over its admission. Cf. California Evidence Code § 210, defining relevant
evidence in terms of tendency to prove a disputed fact.

NOTES TO RULE 402
HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1931.)
Notes of Advisory Committee on Rules.

The provisions that all relevant evidence is admissible, with certain exceptions, and
that evidence which is not relevant is not admissible are "a presupposition involved in
the very conception of a rational system of evidence." Thayer, Preliminary Treatise on
Evidence 264 (1898). They constitute the foundation upon which the structure of
admission and exclusion rests. For similar provisions see California Evidence Code §§



350, 351. Provisions that all relevant evidence is admissible are found in Uniform
Rule 7(f); Kansas Code of Civil Procedure § 60-407(f); and New Jersey Evidence
Rule 7(f); but the exclusion of evidence which is not relevant is left to implication.

Not all relevant evidence is admissible. The exclusion of relevant evidence occurs in a
variety of situations and may be called for by these rules, by the Rules of Civil and
Criminal Procedure, by Bankruptcy Rules, by Act of Congress, or by constitutional
considerations.

Succeeding rules in the present article, in response to the demands of particular
policies, require the exclusion of evidence despite its relevancy. In addition, Article V
recognizes a number of privileges; Article VI imposes limitations upon witnesses and
the manner of dealing with them; Article VII specifies requirements with respect to
opinions and expert testimony; Article VIII excludes hearsay not falling within an
exception; Article IX spells out the handling of authentication and identification; and
Article X restricts the manner of proving the contents of writings and recordings.

The Rules of Civil and Criminal Procedure in some instances require the exclusion of
relevant evidence. For example, Rules 30(b) and 32(a)(3) of the Rules of Civil
Procedure, by imposing requirements of notice and unavailability of the deponent,
place limits on the use of relevant depositions. Similarly, Rule 15 of the Rules of
Criminal Procedure restricts the use of depositions in criminal cases, even though
relevant. And the effective enforcement of the command, originally statutory and now
found in Rule 5(a) of the Rules of Criminal Procedure, that an arrested person be taken
without unnecessary delay before a commissioner of other similar officer is held to
require the exclusion of statements elicited during detention in violation thereof.
Mallory v. United States, 354 U.S. 449, 77 S.Ct. 1356, 1 L.Ed.2d 1479 (1957); 18
U.S.C. § 3501(c).

While congressional enactments in the field of evidence have generally tended to
expand admissibility beyond the scope of the common law rules, in some particular
situations they have restricted the admissibility of relevant evidence. Most of this
legislation has consisted of the formulation of a privilege or of a prohibition against
disclosure. 8 U.S.C. § 1202(f), records of refusal of visas or permits to enter United
States confidential, subject to discretion of Secretary of State to make available to
court upon certification of need; 10 U.S.C. § 3693, replacement certificate of
honorable discharge from Army not admissible in evidence; 10 U.S.C. § 8693, same as
to Air Force; 11 U.S.C. § 25(a)(10), testimony given by bankrupt on his examination
not admissible in criminal proceedings against him, except that given in hearing upon
objection to discharge; 11 U.S.C. § 205(a), railroad reorganization petition, if
dismissed, not admissible in evidence; 11 U.S.C. § 403(a), list of creditors filed with
municipal composition plan not an admission; 13 U.S.C. § 9(a), census information
confidential, retained copies of reports privileged; 47 U.S.C. § 605, interception and
divulgence of wire or radio communications prohibited unless authorized by sender.
These statutory provisions would remain undisturbed by the rules.

The rule recognizes but makes no attempt to spell out the constitutional considerations
which impose basic limitations upon the admissibility of relevant evidence. Examples



are evidence obtained by unlawful search and seizure, Weeks v. United States, 232
U.S. 383, 34 S.Ct. 341, 58 L.Ed. 652 (1914); Katz v. United States, 389 U.S. 347, 88
S.Ct. 507, 19 L.Ed.2d 576 (1967); incriminating statement elicited from an accused in
violation of right to counsel, Massiah v. United States, 377 U.S. 201, 84 S.Ct. 1199, 12
L.Ed.2d 246 (1964).

Notes of Committee on the Judiciary, House Report No. 93-650.

Rule 402 as submitted to the Congress contained the phrase "or by other rules adopted
by the Supreme Court". To accommodate the view that the Congress should not appear
to acquiesce in the Court's judgment that it has authority under the existing Rules
Enabling Acts to promulgate Rules of Evidence, the Committee amended the above
phrase to read "or by other rules prescribed by the Supreme Court pursuant to statutory
authority" in this and other Rules where the reference appears.

NOTES TO RULE 403
HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1932.)
Notes of Advisory Committee on Rules.

The case law recognizes that certain circumstances call for the exclusion of evidence
which is of unquestioned relevance. These circumstances entail risks which range all
the way from inducing decision on a purely emotional basis, at one extreme, to nothing
more harmful than merely wasting time, at the other extreme. Situations in this area
call for balancing the probative value of and need for the evidence against the harm
likely to result from its admission. Slough, Relevancy Unraveled, 5 Kan. L. Rev. 1, 12-
15 (1956); Trautman, Logical or Legal Relevancy--A Conflict in Theory, 5 Van. L.
Rev. 385, 392 (1952); McCormick § 152, pp. 319-321. The rules which follow in this
Article are concrete applications evolved for particular situations. However, they
reflect the policies underlying the present rule, which is designed as a guide for the
handling of situations for which no specific rules have been formulated.

Exclusion for risk of unfair prejudice, confusion of issues, misleading the jury, or
waste of time, all find ample support in the authorities. "Unfair prejudice" within its
context means an undue tendency to suggest decision on an improper basis,
commonly, though not necessarily, an emotional one.

The rule does not enumerate surprise as a ground for exclusion, in this respect
following Wigmore's view of the common law. 6 Wigmore § 1849. Cf. McCormick §
152, p. 320, n. 29, listing unfair surprise as a ground for exclusion but stating that it is
usually "coupled with the danger of prejudice and confusion of issues." While Uniform
Rule 45 incorporates surprise as a ground and is followed in Kansas Code of Civil
Procedure § 60-445, surprise is not included in California Evidence Code § 352 or
New Jersey Rule 4, though both the latter otherwise substantially embody Uniform
Rule 45. While it can scarcely be doubted that claims of unfair surprise may still be
justified despite procedural requirements of notice and instrumentalities of discovery,



the granting of a continuance is a more appropriate remedy than exclusion of the
evidence. Tentative Recommendation and a Study Relating to the Uniform Rules of
Evidence (Art. VI. Extrinsic Policies Affecting Admissibility), Cal. Law Revision
Comm'n, Rep., Rec. & Studies, 612 (1964). Moreover, the impact of a rule excluding
evidence on the ground of surprise would be difficult to estimate.

In reaching a decision whether to exclude on grounds of unfair prejudice, consideration
should be given to the probable effectiveness or lack of effectiveness of a limiting
instruction. See Rule 106 [now 105] and Advisory Committee's Note thereunder. The
availability of other means of proof may also be an appropriate factor.

NOTES TO RULE 404
HISTORY:

(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1932; Mar. 2, 1987, eff. Oct. 1, 1987.)
(Amended Dec. 1, 1991.)

Notes of Advisory Committee on Rules.
Subdivision (a).

This subdivision deals with the basic question whether character evidence should be
admitted. Once the admissibility of character evidence in some form is established
under this rule, reference must then be made to Rule 405, which follows, in order to
determine the appropriate method of proof. If the character is that of a witness, see
Rules 608 and 610 for methods of proof.

Character questions arise in two fundamentally different ways. (1) Character may
itself be an element of a crime, claim, or defense. A situation of this kind is
commonly referred to as "character in issue." Illustrations are: the chastity of the
victim under a statute specifying her chastity as an element of the crime of
seduction, or the competency of the driver in an action for negligently entrusting a
motor vehicle to an incompetent driver. No problem of the general relevancy of
character evidence is involved, and the present rule therefore has no provision on
the subject. The only question relates to allowable methods of proof, as to which see
Rule 405, immediately following. (2) Character evidence is susceptible of being
used for the purpose of suggesting an inference that the person acted on the occasion
in question consistently with his character. This use of character is often described
as "circumstantial." Illustrations are: evidence of a violent disposition to prove that
the person was the aggressor in an affray, or evidence of honesty in disproof of a
charge of theft. This circumstantial use of character evidence raises questions of
relevancy as well as questions of allowable methods of proof.

In most jurisdictions today, the circumstantial use of character is rejected but with
important exceptions: (1) an accused may introduce pertinent evidence of good
character (often misleadingly described as "putting his character in issue"), in which
event the prosecution may rebut with evidence of bad character; (2) an accused may
introduce pertinent evidence of the character of the victim, as in support of a claim



of self-defense to a charge of homicide or consent in a case of rape, and the
prosecution may introduce similar evidence in rebuttal of the character evidence, or,
in a homicide case, to rebut a claim that deceased was the first aggressor, however
proved; and (3) the character of a witness may be gone into as bearing on his
credibility. McCormick §§ 155-161. This pattern is incorporated in the rule. While
its basis lies more in history and experience than in logic as underlying justification
can fairly be found in terms of the relative presence and absence of prejudice in the
various situations. Falknor, Extrinsic Policies Affecting Admissibility, 10 Rutger,
L.Rev. 574, 584 (1956); McCormick § 157. In any event, the criminal rule is so
deeply imbedded in our jurisprudence as to assume almost constitutional proportions
and to override doubts of the basic relevancy of the evidence.

The limitation to pertinent traits of character, rather than character generally, in
paragraphs (1) and (2) is in accordance with the prevailing view. McCormick § 158,
p. 334. A similar provision in Rule 608, to which reference is made in paragraph (3),
limits character evidence respecting witnesses to the trait of truthfulness or
untruthfulness.

The argument is made that circumstantial use of character ought to be allowed in
civil cases to the same extent as in criminal cases, i.e. evidence of good
(nonprejudicial) character would be admissible in the first instance, subject to
rebuttal by evidence of bad character. Falknor, Extrinsic Policies Affecting
Admissiblity, 10 Rutgers L.Rev. 574, 581-583 (1956); Tentative Recommendation
and a Study Relating to the Uniform Rules of Evidence (Art. VI. Extrinsic Policies
Affecting Admissibility), Cal. Law Revision Comm'n, Rep., Rec. & Studies, 657-
658 (1964). Uniform Rule 47 goes farther, in that it assumes that character evidence
in general satisfies the conditions of relevancy, except as provided in Uniform Rule
48. The difficulty with expanding the use of character evidence in civil cases is set
forth by the California Law Revision Commission in its ultimate rejection of
Uniform Rule 47, 1d., 615:

"Character evidence is of slight probative value and may be very prejudicial. It tends
to distract the trier of fact from the main question of what actually happened on the
particular occasion. It subtly permits the trier of fact to reward the good man to
punish the bad man because of their respective characters despite what the evidence
in the case shows actually happened."

Much of the force of the position of those favoring greater use of character evidence
in civil cases in dissipated by their support of Uniform Rule 48 which excludes the
evidence in negligence cases, where it could be expected to achieve its maximum
usefulness. Moreover, expanding concepts of "character," which seem of necessity
to extend into such areas as psychiatric evaluation and psychological testing,
coupled with expanded admissibility, would open up such vistas of mental
examinations as caused the Court concern in Schlagenhauf v. Holder, 379 U.S. 104,
85 S.Ct. 234, 13 L.Ed.2d 152 (1964). It is believed that those espousing change have
not met the burden of persuasion.



Consistently with that rule, evidence of other crimes, wrongs, or acts is not
admissible to prove character as a basis for suggesting the inference that conduct on
a particular occasion was in conformity with it. However, the evidence may be
offered for another purpose, such as proof of motive, opportunity, and so on, which
does not fall within the prohibition. In this situation the rule does not require that the
evidence be excluded. No mechanical solution is offered. The determination must be
made whether the danger of undue prejudice outweighs the probative value of the
evidence in view of the availability of other means of proof and other factors
appropriate for making decisions of this kind under Rule 403. Slough and Knightly,
Other Vices, Other Crimes, 41 lowa L.Rev. 325 (1956).

Notes of Committee on the Judiciary, House Report No. 93-650.

The second sentence of Rule 404(b) as submitted to the Congress began with the
words "This subdivision does not exclude the evidence when offered". The Committee
amended this language to read "It may, however, be admissible", the words used in the
1971 Advisory Committee draft, on the ground that this formulation properly placed
greater emphasis on admissibility than did the final Court version.

Notes of Committee on the Judiciary, Senate Report No. 93-1277.

This rule provides that evidence of other crimes, wrongs, or acts is not admissible to
prove character but may be admissible for other specified purposes such as proof of
motive.

Although your committee sees no necessity in amending the rule itself, it anticipates
that the use of the discretionary word "may" with respect to the admissibility of
evidence of crimes, wrongs, or acts is not intended to confer any arbitrary discretion on
the trial judge. Rather, it is anticipated that with respect to permissible uses for such
evidence, the trial judge may exclude it only on the basis of those considerations set
forth in Rule 403, i.e. prejudice, confusion or waste of time.

Notes of Advisory Committee on 1987 amendments to Rules.
The amendments are technical. No substantive change is intended.
Notes of Advisory Committee on December 1991 amendment of Rule.

Rule 404(b) has emerged as one of the most cited Rules in the Rules of Evidence. And
in many criminal cases evidence of an accused's extrinsic acts is viewed as an
important asset in the prosecution's case against an accused. Although there are a few
reported decisions on use of such evidence by the defense, see, e.g., United States v.
McClure, 546 F.2nd 670 (5th Cir. 1990) (acts of informant offered in entrapment
defense), the overwhelming number of cases involve introduction of that evidence by
the prosecution.

The amendment to Rule 404(b) adds a pretrial notice requirement in criminal cases and
is intended to reduce surprise and promote early resolution on the issue of
admissibility. The notice requirement thus places Rule 404(b) in the mainstream with
notice and disclosure provisions in other rules of evidence. See, e.g., Rule 412 (written



motion of intent to offer evidence under rule), Rule 609 (written notice of intent to
offer conviction older than 10 years), Rule 803(24) and 804(b)(5) (notice of intent to
use residual hearsay exceptions).

The Rule expects that counsel for both the defense and the prosecution will submit the
necessary request and information in a reasonable and timely fashion. Other than
requiring pretrial notice, no specific time limits are stated in recognition that what
constitutes a reasonable request or disclosure will depend largely on the circumstances
of each case. Compare Fla. Stat. Ann § 90.404(2)(b) (notice must be given at least 10
days before trial) with Tex. R. Evid. 404(b) (no time limit).

Likewise, no specific form of notice is required. The Committee considered and
rejected a requirement that the notice satisfy the particularity requirements normally
required of language used in a charging instrument. Cf. Fla. Stat. Ann § 90.404(2)(b)
(written disclosure must describe uncharged misconduct with particularity required of
an indictment or information). Instead, the Committee opted for a generalized notice
provision which requires the prosecution to apprise the defense of the general nature of
the evidence of extrinsic acts. The Committee does not intend that the amendment will
supercede other rules of admissibility or disclosure, such as the Jencks Act, 18 U.S.C.
§ 3500, et. seq. nor require the prosecution to disclose directly or indirectly the names
and addresses of its witnesses, something it is currently not required to do under
Federal Rule of Criminal Procedure 16.

The amendment requires the prosecution to provide notice, regardless of how it intends
to use the extrinsic act evidence at trial, i.e., during its case-in-chief, for impeachment,
or for possible rebuttal. The court in its discretion may, under the facts, decide that the
particular request or notice was not reasonable, either because of the lack of timeliness
or completeness. Because the notice requirement serves as condition precedent to
admissibility of 404(b) evidence, the offered evidence is inadmissible if the court
decides that the notice requirement has not been met.

Nothing in the amendment precludes the court from requiring the government to
provide it with an opportunity to rule in limine on 404(b) evidence before it is offered
or even mentioned during trial. When ruling in limine, the court may require the
government to disclose to it the specifics of such evidence which the court must
consider in determining admissibility.

The amendment does not extend to evidence of acts which are "intrinsic" to the
charged offense, see United States v. Williams, 900 F.2d 823 (5th Cir. 1990) (noting
distinction between 404(b) evidence and intrinsic offense evidence). Nor is the
amendment intended to redefine what evidence would otherwise be admissible under
Rule 404(b). Finally, the Committee does not intend through the amendment to affect
the role of the court and the jury in considering such evidence. See United States v.
Huddleston [Huddleston v. United States], 485 U.S. 681, 108 S.Ct 1496 (1988).

Committee Notes on Rules - 2000 Amendment

Rule 404(a)(1) has been amended to provide that when the accused attacks the
character of an alleged victim under subdivision (a)(2) of this Rule, the door is opened



to an attack on the same character trait of the accused. Current law does not allow the
government to introduce negative character evidence as to the accused unless the
accused introduces evidence of good character. See, e.g., United States v. Fountain,
768 F.2d 790 (7th Cir. 1985) (when the accused offers proof of self-defense, this
permits proof of the alleged victim's character trait for peacefulness, but it does not
permit proof of the accused's character trait for violence).

The amendment makes clear that the accused cannot attack the alleged victim's
character and yet remain shielded from the disclosure of equally relevant evidence
concerning the same character trait of the accused. For example, in a murder case with
a claim of self-defense, the accused, to bolster this defense, might offer evidence of the
alleged victim's violent disposition. If the government has evidence that the accused
has a violent character, but is not allowed to offer this evidence as part of its rebuttal,
the jury has only part of the information it needs for an informed assessment of the
probabilities as to who was the initial aggressor. This may be the case even if evidence
of the accused's prior violent acts is admitted under Rule 404(b), because such
evidence can be admitted only for limited purposes and not to show action in
conformity with the accused's character on a specific occasion. Thus, the amendment is
designed to permit a more balanced presentation of character evidence when an
accused chooses to attack the character of the alleged victim.

The amendment does not affect the admissibility of evidence of specific acts of
uncharged misconduct offered for a purpose other than proving character under Rule
404(b). Nor does it affect the standards for proof of character by evidence of other
sexual behavior or sexual offenses under Rules 412-415. By its placement in Rule
404(a)(1), the amendment covers only proof of character by way of reputation or
opinion.

The amendment does not permit proof of the accused's character if the accused merely
uses character evidence for a purpose other than to prove the alleged victim's
propensity to act in a certain way. See United States v. Burks, 470 F.2d 432, 434-5
(D.C.Cir. 1972) (evidence of the alleged victim's violent character, when known by the
accused, was admissible "on the issue of whether or not the defendant reasonably
feared he was in danger of imminent great bodily harm"). Finally, the amendment does
not permit proof of the accused's character when the accused attacks the alleged
victim's character as a witness under Rule 608 or 609.

The term "alleged" is inserted before each reference to "victim" in the Rule, in order to
provide consistency with Evidence Rule 412.

GAP Report - Proposed Amendment to Rule 404(a).

The Committee made the following changes to the published draft of the proposed
amendment to Evidence Rule 404(a):

1. The term "a pertinent trait of character" was changed to "the same trait of
character," in order to limit the scope of the government's rebuttal. The Committee
Note was revised to accord with this change in the text.



2. The word "alleged" was added before each reference in the Rule to a "victim" in
order to provide consistency with Evidence Rule 412. The Committee Note was
amended to accord with this change in the text.

3. The Committee Note was amended to clarify that rebuttal is not permitted under
this Rule if the accused proffers evidence of the alleged victim's character for a
purpose other than to prove the alleged victim's propensity to act in a certain
manner.

NOTES TO RULE 405
HISTORY:
(Jan. 2, 1975, P.L. 93-595, § 1, 88 Stat. 1932; Mar. 2, 1987, eff. Oct. 1, 1987.)
Notes of Advisory Committee on Rules.

The rule deals only with allowable methods of proving character, not with the
admissibility of character evidence, which is covered in Rule 404.

Of the three methods of proving character provided by the rule, evidence of specific
instances of conduct is the most convincing. At the same time it possesses the greatest
capacity to arouse prejudice, to confuse, to surprise, and to consume time.
Consequently the rule confines the use of evidence of this kind to cases in which
character is, in the strict sense, in issue and hence deserving of a searching inquiry.
When character is used circumstantially and hence occupies a lesser status in the case,
proof may be only by reputation and opinion. Th